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Welcome to this edition of Insolvency Update, looking at
topical and important issues in relation to insolvency and
bankruptcy law.
March 2015
Statutory demands - ensure
your debts are clearly
described, or risk your demand
being set aside
A recent decision of the New South
Wales Supreme Court, Greenhills Securities Pty Ltd v
Loire Consultants Pty Ltd [2015] NSWSC 13, identifies
issues which may arise when statutory demands are
issued without a clear description of the debt owed, to
whom it is owed and in what capacity. It also considers
when an application to set aside a statutory demand
may include more than one statutory demand. Senior
Associate, Sarah Drinkwater discusses the case.

Appointing provisional
liquidators - on the just and
equitable ground
In Van Wijk (Trustee), in the matter of
Power Infrastructure Services Pty Ltd v
Power Infrastructure Services Pty Ltd [2014] FCA 1430,
the Federal Court considered whether it was appropriate
to appoint provisional liquidators to a company on the
just and equitable ground in circumstances where a
winding up application is on foot. Senior Associate, Sarah
Drinkwater and Associate, Tim Logan, discuss the case
and its implications.

The PPSA in 2014 - a year in
review (part 2)
In this second instalment of their article
reviewing the key PPSA decisions
of 2014, Partner, Tom Griffith and
Associate, Stefano Calabretta discuss the implications
of three decisions that provide guidance on the Court’s
approach to the new regime.

SOS: how to save your security
after an insolvency event when
there has been a failure to register
It is a well understood legal requirement
that any time security is granted, it needs
to be registered. Failure to register collateral granted as
security according to the requirements of the Personal
Property Securities Act 2009 (Cth) can result in the
property vesting in the company in administration or
liquidation. However in certain circumstances the court
may make an order extending the time for registration,
even after an insolvency event in respect of the grantor.
Associate, Stefano Calabretta considers the decision in
Re Southern Engineering Services Pty Ltd (in liq) [2014]
NSWSC 1882.
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Statutory demands - ensure your debts are
clearly described, or risk your demand being set
aside
A recent decision of the New South Wales Supreme Court, Greenhills Securities
Pty Ltd v Loire Consultants Pty Ltd [2015] NSWSC 13, identifies issues which
may arise when statutory demands are issued without a clear description of the
debt owed, to whom it is owed and in what capacity. It also considers when
an application to set aside a statutory demand may include more than one
statutory demand. Senior Associate, Sarah Drinkwater, discusses the case.
Background
Three statutory demands were issued
by Loire Consultants Pty Ltd (Loire)
and David William Dixon (Dixon) to
Greenhills Securities Pty Ltd (Greenhills).
This application was brought by
Greenhills, to dismiss all three statutory
demands, on the basis that there was a
genuine dispute in relation to each.
Loire sought to have the application set
aside for the following reasons:
•

A single application should be
brought for each statutory demand.

•

There were formal defects in the
Application.

•

The Defendants were not properly
served with one of the Affidavits in
support of the Application.

The second and third issue raised by the
Defendants were considered to have no
merits by the Court and as such are not
covered further in this article.
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Grounds to set aside the application
- single application regarding separate
statutory demands
There was opposing case law provided by
each of the Defendant and the Plaintiff in
regards to this issue.
The Defendants argued that a single
application for three statutory demands
was against the intention of s 459G of the
Corporations Act 2001 (Cth) (The Act) and
relied on case authorities such as Help Desk
Institute Pty Ltd v Adams [1998] NSWSC 586
(Help Desk) which held that as the section
does not provide the option of a combined
application, then it is not permitted, or else
it would have stated so.
The Plaintiffs relied on authorities such as
Remo Constructions Pty Ltd v Dualcorp Pty Ltd
[2008] NSWSC 1172 (Remo) where Justice
Barrett held that separate applications
should be permitted, as s 458G of the Act
does not require separate applications;
and the Uniform Civil Procedure Rules 2005
(NSW) (as applicable in each state) apply
and guide the court as to joinder of claims.
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In this case, His Honour preferred the
approach adopted by Justice Barret in
Remo over the decision of Help Desk.
The reasoning was that in some cases it
may be appropriate for an application
to deal with more than one statutory
demand. His Honour held:
“Although Div 3 imposes a strict regime, I
do not read it as intending to displace the
general approach to the law of procedure
that the court should look to the substance
of what has happened rather than its
form. If in substance an alleged debtor
has made an application to set aside a
statutory demand within the timeframe
specified in s 469G and that application
is supported by an affidavit that has been
filed and served in accordance with the
section, that it seems to be should be
sufficient.”
As this matter involved three separate
statutory demands, one of which had a
different named Creditor, His Honour
applied provided retrospective leave
under rule 6.19(1) of the UCPR (joinder
in an originating process). Although it was
held that the statutory demands did not
arise out of the same transactions, leave
was granted to join Loire and Dixon as
defendants, as it was more efficient to
deal with the statutory demands in the
one application, given the complexity of
to whom the debts were owed.
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Grounds to have second statutory
demand set aside

Were the funds disbursed in accordance with
directors of Dixon as director or trustee?

There were two issues regarding the
second statutory demand, namely:

The Plaintiff also tried to raise an argument
that they disbursed funds in accordance
with directions received from Dixon. The
Court held that this was an issue that was
not adequately raised in the affidavit filed and
served in accordance with s 459G(3) and
therefore couldn’t be raised at the hearing.

•

Who was the debt was owed to?

•

Were the funds “disbursed in
accordance with directions given by Mr
Dixon either as a director of Loire or in
his capacity as trustee of the LRUT”?

Who was the debt owed to?
Evidence was provided to the Court
demonstrating that there had been
changes in trustees of the Lovedale Road
Unit Trust (LRUT).
Loire as trustee of the LRUT acquired a
property. Loire and LRUT did not have
a bank account so they used an account
operated by Greenhills for the operation
of LRUT. Dixon then replaced Loire as
trustee of LRUT; however, there was
discrepancy as to what date this occurred.
Due to the uncertainty of who was
trustee at the time of the transaction the
subject of the second statutory demand,
His Honour held that there was a genuine
dispute and set the second statutory
demand aside.
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Grounds to have third statutory
demand set aside
Section 459J(1)(b) of the Act
Dixon conceded during the course of the
hearing that the evidence demonstrates that
the sum, of $120,000 was never paid to
Greenhills and that consequently he was not
entitled to claim $120,000 from Greenhills
pursuant to the statutory demand as that
amount was not owed.
Arguments were raised that the balance of
the demand, could still be pursued.

The third statutory demand was for two
amounts, $120,000 and $141,535. Dixon
admitted that Greenhills did not owe
$120,000. As to the amount of $141,535, it
was held that there was a genuine dispute
because Greenhills provided facts showing
it had an offsetting claim. His Honour stated
that “I would not be prepared in this case
to vary the demand… the evidence from
Greenhills and the defendants is confused and
makes it difficult to reach a reliable conclusion
about the amount, if any, owing to Greenhills.”
The third statutory demand was also set
aside.

Orders made
The First statutory demand was also
set aside through a concession by the
Defendants that it ought to be set aside.
Accordingly, all three statutory demands
were set aside, and the Creditors were
ordered to pay the Debtors costs of the
Application.

His Honour held that the statutory demand
and affidavit in support were defective and
caused “substantial injustice” as it did not
clearly identify who the advance was made
by, whether it was by Dixon or Loire as an
assignment to Dixon.
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Points to take away
When issuing a statutory demand, be sure to
clearly identify:•

If you are filing an application to set aside a
statutory demand:
•

to whom the debt is owed to, and in
what capacity (if any e.g. as trustee for
a trust)

•

the amount of the debt owing

•

the facts as to why the debt is owed /
how the debt was incurred

•

all documents are sworn by a person
authorised to execute the documents.

If you have received and are disputing
more than one statutory demand
from the same or related Creditors,
consider whether only one application
may need to be filed.

•

File and serve the application within
the specified time (21 days from the
date of service).

•

Clearly state the facts as to why the
statutory demand should be set aside.

•

Ensure the Application and supporting
affidavits are sworn by an authorised
person.

For further information contact:
Warren Jiear, Partner
t +61 7 3220 7709
wjiear@piperalderman.com.au
Sarah Drinkwater, Senior Associate
t +61 7 3220 7723
sdrinkwater@piperalderman.com.au

If you require any assistance in issuing or
defending a statutory demand, please do
not hesitate to contact our office.
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The PPSA in 2014 - a year in review (part 2)
In this second instalment of their article reviewing the key PPSA decisions of
2014, Partner, Tom Griffith and Associate, Stefano Calabretta discuss the
implications of three decisions that provide guidance on the Court’s approach
to the new regime.
Discretion to Extend Time for
Registration under s 588FM: A
Powerful Remedy
In the context of an acrimonious split
between former business partners in a
wholesale liquor business, the Court in
Re Quality Blended Liquor Pty Ltd [2014]
QSC 234 considered an application under
s 588FM Corporations Act for orders
extending the time for registration of a
security interest.
The application was opposed on the basis
that the discretion under s 588 FM only
arose in connection with s 588 FL (where
there has been a winding up order or an
administrator had been appointed) and
that neither had occurred in that case.
The Court rejected that contention and
held that the discretion under s 588 FM
operated independently of the operation
of s 588 FL and so the application was not
refused on that threshold issue.
The Court noted that the discretion may
be exercised if the Court was satisfied
that the failure to register the security
was accidental, or due to inadvertence,
or some other sufficient cause. In this
particular case, there was evidence that
the interest was not registered because of
human error, oversight or inadvertence
on the part of the lawyers previously
acting for the party seeking registration.

The Court considered that circumstance in
light of the alleged existence of a security
interest for a large sum, the short delay in
registration (11 days in this case and a lesser
number of business days) and ultimately
registration. There was also no evidence
that any unsecured creditor extended credit
or advanced monies (on the strength of the
absence of the registration) and no other
evidence suggesting any hardship to any
particular creditor if the registration was
extended. In the circumstances, the Court
granted the application.
The decision serves as a useful reminder of
an avenue that may be followed if there is a
failure to register for a valid reason, and no
creditor is unduly prejudiced by the exercise
of the discretion.

Hands-on Judicial Guidance for
a Hands-on Administration: The
Renovation Boys Case
Renovation Boys Pty Ltd was a retailer of
kitchen and bathroom products that went
into administration in circumstances where
there were a large number of competing
claims for the remaining stock on hand at the
time of the appointment. There were over
1200 outstanding open orders with a total
order in excess of $1.5m many of which had
been paid in full by customers, for stock that
had not yet been delivered, and over which
there were multiple competing claims.
On the Administrators’ evidence, the
Company’s only asset of value was its stock
and it had substantial liabilities including
trade creditors, inter-company loan liabilities
and customer deposits.
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The parties who were potentially affected
by the Court’s orders included 1291
customers, 4 suppliers, 3 lessors, 298
general trade creditors and 41 employees. In
the circumstances the Court was prepared
to modify the manner in which notification
was required to be given and the specific
orders allowed notification to be made by
text message in certain instances.
The Court also approved the charging
of a 31% levy on the value of stock in
which title was with a third party, on the
basis of an equitable lien by reason of the
Administrators’ substantial costs involved in
identifying, allocating and distributing stock.

Competing priorities in connection
with transitional security interests
Finally, we consider the decision of NCO
Finance Australia Pty Ltd v Australia Pacific
Airports (Melbourne) Pty Ltd [2013] FCCA
2274. Technically, it shouldn’t make our
cut for 2014, but given it was delivered in
late December 2013, we think that’s close
enough.
The case involved a classic priority dispute
in which the Court was required to consider
and determine who had priority over a
vehicle. One could be forgiven for thinking
the vehicle must be a Lamborghini Huracan
or even a McLaren 650S, but that would be
wrong. The vehicle which was the subject of
the dispute was a humble 2007 black Holden
Astra Hatchback.
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Fighting for the right to the Astra were: •

•

The Applicant, NCO Finance Australia
Pty Ltd (NCO). NCO’s claim to the
Astra arose in circumstances where
it had been assigned a debt (owing
by Ms Susan Ann Bessalem) from St
George. Also assigned was St George’s
security interest in the Astra which was
registered on the Queensland Register
of Encumbered Vehicles on 12 August
2011. This is considered a “transitional
register” under the PPSA and the
security interest a “migrated security
interest” under the PPSA; and
The Respondent, Australian Pacific
Airports (Melbourne) Pty Ltd (APA).
APA’s association with the Astra arose
in circumstances where the vehicle
entered APA’s car park on or about
27 September 2011. Perhaps not to
Ms Bessalem’s liking, the unwanted
and abandoned Astra remained at
the car park until 14 December 2011,
by which time car parking fees had
accrued to the tune of nearly $6,500.
APA claimed a security interest in
the Astra by reason of a clause in the
terms and conditions which applied
to all users of the car park which gave
APA a right to retain possession of
the Astra until parking fees and other
expenses had been paid.

Insolvency Update

The Court accepted that both NCO and
APA had valid security interests over the
Astra. Insofar as APA was concerned,
the Court accepted that the parking of
the Astra in the car park for a fee was
a “transaction” for the purposes of the
PPSA, that APA had a possessory lien
over the Astra and that it had perfected
its interest by taking possession of the
Astra in September 2011. Although APA
had not registered its interest, it relied on
the transitional provisions of the PPSA
which absolved it of the need to register
its interest (without risk of loss of priority)
until 1 February 2014.
Generally speaking, under the PPSA a
person who first perfects a security interest
has priority ahead of others security
interest holders. Although NCO had
perfected its interest in August 2011 (a
month before APA took possession of the
Astra), both security interests arose under
pre-existing legislative regimes. Section 323
of the PPSA provides that to the extent
the priority between transitional security
interests cannot be determined under the
Act, they have the priority they would have
had under the law that applied immediately
before the registration commencement
time (as if the PPSA had not been enacted).

Securities Act 1987 which provides that
a lien under that Act, whether or not
registered, ranks in priority to any other
registered security interest irrespective of
the date and time of registration of other
security interests. The Court accepted
that the APA had a superior security
interest over NCO, notwithstanding
NCO’s earlier registration.
No doubt to its delight, APA therefore
won the right to take the Astra out on
carefree Sunday afternoon joyrides. On
a serious note, however, the decision
demonstrates the benefits of the current
single, unified registration system
which is ultimately based upon time
of registration/perfection. Under that
framework, the outcome of this decision
would have been completely different.
For further information contact:
Tom Griffith, Partner
t +61 2 9253 9985
tgriffith@piperalderman.com.au
Stefano Calabretta, Associate
t +61 2 9253 3804
scalabretta@piperalderman.com.au

Although the NCO’s interest was indeed
registered before APA took possession,
APA relied on section 10(4) of the Chattel
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Appointing provisional liquidators - on the just
and equitable ground
In Van Wijk (Trustee), in the matter of Power Infrastructure Services Pty Ltd
v Power Infrastructure Services Pty Ltd [2014] FCA 1430, the Federal Court
considered whether it was appropriate to appoint provisional liquidators to a
company on the just and equitable ground in circumstances where a winding up
application is on foot. Senior Associate, Sarah Drinkwater and Associate, Tim
Logan, discuss the case and its implications.
The application

Background

Mr Van Wijk, a director and shareholder
of Power Infrastructure Services Pty Ltd
(Power), applied to the Court to wind up
power pursuant to sections 461(1)(e), (f),
and, further, or alternatively, (k) of the
Corporations Act 2001 (the Act). Mr Van
Wijk also applied for the appointment of a
provisional liquidator. This article deals with
whether a provisional liquidator should be
appointed. In considering whether it was
appropriate for such an order to be made,
consideration of section 461(1)(k) was had –
being the just and equitable ground.

Power is a non-wholly-owned subsidiary
of HVLV Pty Ltd (HVLV) (HVLV owning
50%), which is a wholly-owned subsidiary
of Viento Group Limited (Viento).
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There are seven other shareholders in
Power holding the remaining 50%, including
Mr Van Wijk.
In March 2014, Viento took over HVLV.
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Since March 2014, there were endeavours
made by the various shareholders in
Power to reach agreement as to the
governance of their relations and the
operations and management of Power.
An agreement could not be reached
and relations between Mr Van Wijk (on
behalf of minority shareholders based in
Qld) and Mr Farrell (a director of Power)
irretrievably broke down.
Other issues arose. For instance, in
September 2014, $500,000 was transferred
from Power to Viento (approved by Mr
Farrell), which was an unsecured and
interest free loan.
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The Court surmised that the only likely
resolutions to the tension between
shareholders (without Court intervention)
was for the minority shareholders to be
bought out by Viento, or the majority
shareholders be bought out by the minority
shareholders. Unfortunately, it appeared
to the Court there could not be a clean
buy out of either the majority or minority
shareholders.

Consideration

Endnote

Justice Logan, whilst acknowledging that
the making of an order for the appointment
of a provisional liquidator is a drastic
measure, ultimately concluded that this
was an appropriate matter for provisional
liquidators to be appointed.

This matter was listed in the Federal
Court again on in early March 2015, with
respect to the hearing of the winding
up application. On 6 March 2015 it was
ordered that Power be wound up pursuant
to section 461 of the Corporations Act
2001 and liquidators were appointed.

The Court considered that it was “difficult
to see how the future business operations
of Power can in any way be continued,
given the acrimony that exists between Mr
Farrell and Mr Van Wijk”, and said that the
circumstances were “just an unfortunate
sequel to a takeover and perhaps also a
lack of understanding that Power was not a
wholly-owned subsidiary within the Viento
Group”.
Finally, Justice Logan concluded:When all is said and done, I see this as
a case where the breakdown of mutual
trust is such that the drastic option of the
appointment of a provisional liquidator is
the option which must be adopted.”
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For further information contact:
Warren Jiear, Partner
t +61 7 3220 7709
wjiear@piperalderman.com.au
Sarah Drinkwater, Senior Associate
t +61 7 3220 7723
sdrinkwater@piperalderman.com.au
Tim Logan, Associate
t +61 7 3220 7727
tlogan@piperalderman.com.au
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SOS: how to save your security after an
insolvency event when there has been a failure
to register
It is a well understood legal requirement that any time security is granted, it
needs to be registered. Failure to register collateral granted as security according
to the requirements of the Personal Property Securities Act 2009 (Cth) can result
in the property vesting in the company in administration or liquidation. However
in certain circumstances the court may make an order extending the time for
registration, even after an insolvency event in respect of the grantor. Associate,
Stefano Calabretta considers the decision in Re Southern Engineering Services
Pty Ltd (in liq) [2014] NSWSC 1882.
The Requirement to Register
If a person or company holds a security
interest (the collateral) in another company
(the grantor), and the grantor of that
security experiences an insolvency event,
section 588FL(2)(b) of the Corporations Act
2001 (Cth) (the Act) fixes a time by which
the security interest must be registered
under the Personal Property Securities Act
2009 (Cth) (PPSA), failing which the security
interest may vest in, i.e. remain with the
grantor. Such an event would clearly be
the worst possible scenario for a creditor
who had taken security over a company’s
property but failed to register it in time,
because it means it would be forced to rank
as nothing more than an unsecured creditor.

Insolvency Update

However under section 588FM of the Act,
a company or interested person may apply
to the court for an order fixing a later time.
Under this provision, a court may make
the order if it is satisfied that the failure
to register the collateral was accidental,
or due to inadvertence, or some other
sufficient cause, or is not of such a nature
as to prejudice the position of creditors or
shareholders, or in the circumstances, it is
just and equitable to grant relief. There are
many decisions that apply this section in the
context of pre-insolvency, but does it also
extend to circumstances where the grantor
has entered into voluntary administration
or liquidation?
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The Case
In Re Southern Engineering Services Pty
Ltd (in liq) [2014] NSWSC 1882, Justice
Brereton considered such an application
to extend the time available under s
588FM. His Honour was satisfied there
was a sufficiently arguable case that it
was due to inadvertence. His Honour did
not give much weight to the prejudice
to be suffered by unsecured creditors of
the company, including by employees.
Rather, the more important consideration
was “whether it can be shown that the
absence of the registration from the
register has resulted in others acting to
their detriment”. For Justice Brereton,
this entailed weighing the balance of
convenience as to which party would suffer
the greater prejudice. His Honour found
in favour of the plaintiff, and extended the
time available to register. The decision
demonstrates that failure to register
collateral under the PPSA is not necessarily
fatal to a secured creditor.
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Judicial Debate
There has been some conflict over what is
required to satisfy s 588FM in the context of
an external administrator being appointed
to a grantor. In Re Flinders Trading Co Pty Ltd
(1978) 3 ACLR 218 a majority of the South
Australian Supreme Court held that a claim
of mere inadvertence by a would-be secured
party should not be permitted to defeat the
claims of unsecured creditors in the event of
a grantor’s insolvency or pending insolvency.
Such a view found slightly modified
support from a majority of the full court
of the Federal Court in Hewlett Packard
Australia Pty Ltd v GE Capital Finance Pty Ltd
(2003) 203 ALR 51, who saw the rights of
unsecured creditors as a highly relevant
consideration. Justice Allsop referred
to many authorities that had previously
held that once winding up had begun, the
discretion was to be exercised having regard
to the rights of all creditors. In the context
of an insolvent or potentially insolvent
company, Justice Branson stated that “[a]
determination that it is just and equitable to
grant relief in such circumstances will require
the identification of factors of sufficient
significance to outweigh the adverse impact
on unsecured creditors of the grant of
relief”.
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However in Craig Mostyn & Co Pty Ltd v
Old Valley Pty Ltd (2004) 139 FCR 477,
Justice French essentially moved away from
Hewlett Packard, stating: “[i]n the case
in which a chargee has advanced money
to a failing company and has accidentally
or inadvertently delayed, by a short time
beyond the relevant period, to register the
charge, the statutory rights of unsecured
creditors, upon the commencement of the
winding up, may be regarded as inflated by
reason of that accident or inadvertence.”
Discussing the conflicting authority, Justice
Boddice in CBFC Ltd v Corporate Consulting
(Australia) Pty Ltd and anor [2010] QSC
395 noted that despite the force of Hewlett
Packard, liquidation was no bar to granting
the order if the requirements of the statute
are met, i.e. it is just and equitable.

Key Take Away Points
Returning to the current case, in Southern
Engineering, Justice Brereton found it
unnecessary for the plaintiff who had failed
to register their security in time to establish
any kind of ‘sufficient’ or ‘exceptional’
circumstances and indeed makes no
mention of the lines of conflicting authority
discussed above. Instead, the important
considerations are whether others have
acted to their detriment, and on the
balance of convenience, whether either
side will suffer prejudice from the order
being made.
Going forward, it appears courts are
moving away from stringent requirements
to be satisfied before granting an extension
of time under the Act, and a plaintiff
in NSW who has failed to register a
security interest will be more likely to be
afforded the protection of s 588FM, even if
external administrators have already been
appointed.
For further information contact:
Stefano Calabretta, Associate
t +61 2 9253 3804
scalabretta@piperalderman.com.au
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