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Welcome to the latest edition of Resources Update, Piper Alderman’s publication
designed to keep you up to date with legal developments that affect the Energy
and Resources sectors in Australia.

NSW mining projects - recent legislation
The State Environmental Planning Policy
Amendment (Gas Exploration and Mining) 2014
came into force on 19 December 2014. It was
created under section 37 of the Environmental
Planning and Assessment Act 1979 (NSW) and
may have a substantial impact on businesses
involved in State Significant Developments in
the mining, petroleum and extractive industries.
Partner, David Cornwell and Law
Clerk, David Derbyshire examine the new
legislation.

Legislative development
The State Environmental Planning Policy
Amendment (Gas Exploration and Mining) 2014
(SEPP Amendment) formalises the protections
against noise and dust pollution that
landowners located close to State Significant
Developments in the mining, petroleum and
extractive industries have enjoyed to date.
Specifically, it requires decision-makers to
consider a new Voluntary Land Acquisition and
Mitigation Policy (New Policy) when deciding
whether to approve relevant development
applications.

State Significant Developments are a class of
typically complex projects that are expected
to have a large environmental impact or are
located in an area that the NSW Government
considers important. In accordance with
section 89C of the Environmental Planning
and Assessment Act 1979 (NSW), they are
either created by state environmental planning
policies or declared by the Planning Minister.
State Significant Developments are assessed
differently to other projects and subject to a
higher level of public scrutiny.

Key impacts of the new policy
The New Policy is likely to have three key
impacts on businesses involved in State
Significant Developments in the mining,
petroleum and extractive industries. These are
set out below:
•

Policies and guidelines that guide the
assessment of the potential impacts of
mining, petroleum and extractive industry
developments in NSW are targeted to protect
the amenity, health and safety of people.
The New Policy primarily focuses on situations
where environmental assessment criteria
cannot be met and a compromise must be
achieved between the interests of landowners •
and businesses before a project can proceed.

Application
The New Policy applies to all State Significant
Developments in the mining, petroleum and
extractive industries that have not yet been
approved. It does not apply directly to existing
operations unless a development modification
is lodged.

Noise and dust impact disclosure
The New Policy states negotiated
agreements as a preferred mechanism
for resolving any disputes between
landowners and developers. It places the
onus on applicant businesses to fully inform
landowners about the scale and nature of
predicted noise and dust impacts, as well
as the potential health risks involved in
exposure to those impacts before entering
such agreements. It also requires an
applicant to bear the cost of expert advice
associated with the preparation of such
documents.

In other words, it requires applicant
businesses to compensate landowners
using the same criteria that NSW
authorities do when acquiring private land
for a public purpose.
•

Workplace acquisitions
The New Policy sets up a residual impact
threshold for particulate matter beyond
which a consent authority may grant
voluntary acquisition to a workplace
on privately owned land (in addition to
residences). A workplace is defined as
“an office, industrial premises or intensive
agricultural enterprise where employees
are grouped together in a defined
location, but does not include broadacre agricultural land.” The method of
calculating acquisition prices could make
some developments too costly to proceed
with.

Conclusion
Piper Alderman will continue to remain
informed of developments in relation to the
SEPP Amendment and the application of the
New Policy. The firm can be contacted via the
numbers below.
The text of the SEPP Amendment can be found
at http://legislation.nsw.gov.au/sessionalview/
sessional/epi/2014-862.pdf

The New Policy can be found at
http://www.planning.nsw.gov.au/Portals/0/
DevelopmentProposals/IMP%20Voluntary%20
Voluntary acquisition price
The New Policy requires that the voluntary Land%20Acquisition%20and%20Mitigation%20
Policy%20SSD%20Mining.pdf
acquisition price must, at a minimum,
include a sale price no less favourable than David Cornwell market value calculated in accordance
dcornwell@piperalderman.com.au
with the Land Acquisition (Just Terms
David Derbyshire Compensation) Act 1991 (NSW) as if the
dderbyshire@piperalderman.com.au
land was unaffected by the development
and no less favourable than an amount
calculated with respect to the matters
referred to in section 55 of the Land
Acquisition (Just Terms Compensation) Act
1991 other than market value.
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South Australian Nuclear
Royal Commission
The South Australian Government has
recently announced the appointment of a
Royal Commission into the potential role
of the State in the nuclear fuel cycle.
While the terms of reference for the
Commission are still in draft format,
notably, it has been proposed that
the Royal Commission’s enquiry will
extend not only to the the feasibility of
establishing facilities in South Australia for
the management, storage and disposal of
nuclear and radioactive waste, but also to
the feasibility of establishing and operating
facilities to generate electricity from
nuclear fuels in South Australia.
This is a significant step, not only for South
Australia but for Australia generally, which
will be welcomed by many, given that the
development of the necessary legislation
required to remove the restriction on the
production of nuclear power in Australia is
expected to take approximately two years,
with the commissioning and production of
a commercial nuclear reactor thought to
take a further six to ten years.
Beyond South Australia and any specific
benefits that may be derived from reviving
an ailing manufacturing industry, through
the development of an associated nuclear
manufacturing and services sector, the
appointment of the Commission is
relevant to all other Australian States
given the potential for future domestic
nuclear energy production in not only
assisting Australia to meet its international
emissions reduction commitments, but
also in addressing possible gas shortages
and higher electricity prices on the east
coast of Australia.
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Consideration of the viability of nuclear
energy as an alternative provider of base-load
electricity is appropriate given the growing
use, internationally, of modern small modular
reactors (SMRs), which can be produced at
a much lower cost to traditional facilities and
are not limited by the geographical constraint
of requiring a nearby ready water supply,
providing an effective solution to Australia’s
extensive geography and the significant costs
involved in providing power to those at the
outer reaches of the network.
Submissions on the terms of reference can
be made to submissions@agd.sa.gov.au
and are due by Friday, 12 March 2014. A
further update will be provided after the
Commission’s terms of reference have been
finalised.

NSW WHS - draft mining
codes of practise
Five new codes of practice relating to mine
health and safety have been approved by the
New South Wales Minister for Resources and
Energy, the Hon Anthony Roberts MP.
The new codes of practise, which are
designed to assist participants in the industry
in complying with their work health and safety
obligations in New South Wales, relate to:
• Safety management systems in mines
• Emergency planning for mines
• Inundation and inrush hazard management
• Strata control in underground coal mines
• Roadway dust analysis in underground coal
mines,
and have now published on the NSW Mine
Safety website, were developed in consultation
with employer and union representatives and
incorporate feedback received through the
consultation undertaken in the second quarter
2014.
The Minister has also recently released for
consultation a further draft code of practise
– Mechanical engineering control plan, which
addresses the preparation and implementation
of a control plan for the management of risks
associated with the mechanical aspects of plant
and other structures.

Exploration development
incentive credit scheme
approved
Last week, both houses of Parliament
approved the implementation of the much
awaited exploration development incentive
scheme through the adoption of the Tax
and Superannuation Laws Amendment (2014
Measures No. 7) Bill 2014 and Excess
Exploration Credit Tax Bill 2015.
As many will be aware, under the scheme
junior exploration companies will be able
to issue a limited number of exploration
development incentive credits (EDIs) to
investors where:
• the entity undertakes onshore minerals
exploration, in Australia
• the exploration takes place in a
greenfield location
• the company is not (and is not part
of a wider economic structure that
is) producing mineral resources while
undertaking this exploration, (other
than petroleum).
Eligible investors who receive EDIs can then
offset the amount of the EDI against their
taxable income, providing an increased
incentive to invest in junior exploration
companies that do not pay any form of
dividend.
The introduction of the scheme is hoped to
provide some relief to those in the junior
resources sector, who have largely fallen
out of favour with investors in recent years
as a result of increasingly volatile commodity
prices, rising labour and exploration costs
and a general reduction in investor appetite
for investments with a higher risk profile.
The proposed scheme will last for three
years and, unlike the Canadian ‘Flow
through Share’ scheme, includes an annual
overall limit on the number of EDIs that can
be issued in respect of any one income year.
A further detailed update regarding the
operation of the scheme will be provided
once the Bill has been approved by the
Governor-General.
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In conversation with...

John Cotter, Chairman of the
Gasfields Commission Queensland
The GasFields Commission Queensland
is an independent statutory body formed
to manage and improve sustainable
coexistence among rural landholders,
regional communities and the onshore
gas industry in Queensland. Late last
year, Partner, Ewan Robertson
and Associate, Rachel Austin met
with its Chairman, John Cotter, to discuss
the Commission and the industry in
Queensland.
“John, can you tell us a little about your
own background and how you came to
be involved?”
“I came from a rural big producer
background but I have done a few
other things as well including spending
a fair part of my working life as a
member of government authorities
or government boards. I was also at
one stage responsible for disaster
management in Queensland which
gave me great insight into running
large organisations.
For someone from up country, that is
a useful skill when you are working in
downtown Brisbane!”
“Go back to 2008 and the on-shore
gas industry was in strife. They had
moved from an exploration stage to
a development stage and much was
unknown; there were huge vacuums
where there was no information and
these vacuums were being filled by all
manner of rhetoric. I was president
of a rural group in Queensland at the
time and I made a choice to leave and
took on an informal role in trying to
bring the industries together for the
then government. When the [last]
government came to power, they
committed to giving a degree of more
formal authority.”

“And the GasFields Commission was
formed?”
“Yes, as a statutory body. What I
believe is most significant is that the
Commission is totally independent
in that it reports to Parliament, it
doesn’t report to a Minister. I’ve had
a lot of legal and other people shake
their heads and say how did any
government give an independent body
that much power. There is no other
body in this country that I’m aware
of that can overview legislation in the
way that we can.”
“Can you tell us a bit more?”
“Well, we can request and acquire
information from many parties. For
example, we can write to you as a
law firm and request information
about a particular issue. We obviously
have to take into account privacy
and commercial confidence but with
that caveat, we have the authority
to require information. However
it usually never gets to the stage of
requiring information because we can
engage successfully with the various
parties. I think another important
factor is we have the authority to bring
parties together to negotiate.”
“What sort of “buy-in” have you had
from the landowners? Obviously you are
an independent statutory body but is
there any perception that you are seen
as just another arm of Government?”
“There was, and there was a lot of
criticism, and with me also being a
landowner, I copped it from both
sides! The landowners said I had sold
out and the companies said, hang
on, you are on their side - you are a
landowner! That was probably a good
thing however and I think our results
have talked for themselves.

I mean how much do you hear these
about the onshore gas industries
that is only negative - very little. You
hear about them as much for the
things they bring to the economy, the
balances and the benefits.
Along the way we have, I believe,
helped guide the industry to having a
much better social license to operate.
I know that’s an overused term, but
it is probably the best description of
having good relationships between the
two industries.”
“What do you think companies could be
doing better?”
“Well some don’t believe they are
doing anything wrong, they are
doing what legally allowed to do
but the reality is it is about people.
The moment you step onto those
places, you are stepping into their
homes, their land is their home, and
it is that first impression that makes
the difference. The thing is there is
often an opportunity for enormous
economic benefits if they have good
relationships.”
“In what way?”
“Landowners can be a real asset or
a real detriment - it is about how
companies get that relationship with
landowners, and the early days is what
can really do the damage. In the early
days many turned up on the front
door and said “Here is my notice of
entry, I’m going to do XYZ” and the
landowner would say “Well alright
I will find every way I can to make it
hard for you”. You go out there now
and companies turn up and say over
the next six months we would like to
sit down and develop a relationship on
how we can do business together. To
me, that is the term which sums it up how we can do business together.”
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“What is your view on films like “Gasland”
(which was nominated for an Oscar) and
social media and how it is used, particularly
by those opposed to the gas industry?”
“The reason that and other similar
films got so much traction is that the
gas industry didn’t fill the void. Until
fairly recently, people didn’t have an
alternative source of information.
That is changing and more and more
information from the gas companies
themselves is being made available. But
that information has got to be interesting
if it is to be effective – it must be filled
with good science, not opinionated
science but actual science.”
“It’s about real science?”
“Yeah exactly, we have poured an
enormous amount of energy into
educating people - we just want
them to make an informed decision.
We just want people to develop an
understanding of the business and what’s
really involved and for the companies
to develop an understanding of the
community issues. It’s about creating
that level of understanding, that level
of expectation - that is probably a key
focus.”

Chairman of Gasfields Commission Queensland,
John Cotter
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“So we should be encouraging gas
companies to talk to you?”
“Yeah companies need to keep us
informed, tell us what’s going on,
then we talk to the local councils and
whoever. We just facilitate and keep
people talking to each other. If we pick
up something’s wrong, we analyse it and
see if it’s a real issue. It’s just about good
relationships, good flow of information,
substantiated information - what are the
drilling well standards for example, all of
that stuff, because people’s livelihoods
are potentially at risk.”
“What do you think is the biggest threat to
gas companies’ social license to operate?
Things have obviously improved a lot, we
can see that, but what is the biggest threat
going forward?”
“It’s how they interact with landowners
and communities. What’s important is
that good initial engagement, treating
people with respect and trust, doing
what they say they will do, taking
guidance from the people they are
dealing with. It’s being prepared to admit
you do not know it all or everything that
will happen, being open and transparent.
I will give you an example, I have seen
companies go to landowners and they
will say they want to put five wells
down. The landowner will say “Is that
all you are going to do?” and they say
yes but then in twelve months’ time,
they are back wanting to put another
five down. Obviously it depends on
what the first five produce but it’s all
about communication, being open
and transparent. Companies should
layout their plans, be engaging, make
the landowners business partners. I
think the other thing is to have that
relationship with the local community,
wherever it is you are operating, go
and make the effort to be engaging with
that community. Don’t think you can
just throw money at them and that wins
them over, be engaging.

One of the things that took a long time
to do was to get the people in the
company to be involved in things like
P&C, the football club, you know those
sort of things. Give a contribution to the
community in kind, not just money. Help
out the secretary for the P&C or the
football club or race club or whatever
– these things are important to the
community and allow local communities
and gas companies to actually get closer
and understand each other more.”
“I think it’s fair to say that the GasFields
Commission Queensland is pretty unique and
I don’t think there is anything truly equivalent
in any other states. Do you think there is a
role for a national body?”
“The reason I think it has to be state
based is because the resources are state
legislated so it would be very hard to have
one national body.”
“Thanks John, it’s been great talking to you”
John and the GasField Commission
Queensland can be contacted as below:
t: (07) 4542 7800
e: enquiries@gfcq.org.au
PO Box 102, Toowoomba Qld 4350

Contact us
Head of Energy & Resources
Gordon Grieve
Partner
t +61 2 9253 9908
ggrieve@piperalderman.com.au
Editor of Resources Update
Ewan Robertson
Partner
t +61 7 3220 7741
erobertson@piperalderman.com.au

Sydney •
Brisbane •

Melbourne
Adelaide

Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the
effectiveness or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts
or omissions resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser.

