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Dismissed - no claim for granddaughter’s
provision
Feehan v Toomey [2014] VSC 488
Facts
This Victorian case concerned an
application for provision of maintenance
and support by a granddaughter from the
estate of her late grandmother pursuant to
section 91 of the Administration and Probate
Act 1958 (VIC) (the Act).
Marie Loyola Cleary (the deceased), died
on 24 February 2012. Her last Will was
dated 26 January 2010 (the Will). Probate
of the Will was granted to the defendants,
a son and a daughter of the deceased, on
10 May 2012.
The deceased was survived by eight of
her nine children. One of the deceased’s
daughters, Eileen, predeceased her in
2010, leaving three children, who were
the three plaintiffs. Under the terms of the
Will Eileen’s children did not inherit her
share.
Mr Jamie Switzer, the second plaintiff died
in February 2014 and his claim was not
pressed on his behalf. Ms Sarah Cleary, the
third plaintiff, was unable to be contacted
by her instructing solicitor. As such, the
application focused on the claim of the first
plaintiff Ms Khristiana Feehan (the plaintiff).
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The plaintiff’s mother did not have a close
relationship with the deceased, having been
estranged for most of the plaintiff’s life.
The plaintiff had virtually no relationship
with the deceased. She had visited her only
a number of times in the last 40 years of
the deceased’s life. She telephoned her
occasionally and sent some Christmas
cards over that time. However, the
deceased was not receptive to the plaintiff,
and did not want a relationship with her.
Under her Will the deceased left the
residue of her estate to her eight surviving
children, with gifts over to the children of
her surviving children. It was noted that
under the deceased’s penultimate will,
dated 2 August 2001, she left the residue
of her estate to her nine children, with gifts
over to the children of each of her children,
including the three plaintiffs. However, no
challenge was made to the validity of the
deceased’s last Will.

The plaintiff made four main submissions:
•

Her financial circumstances were such
that she should be entitled to further
provision from the deceased’s estate
(especially where the deceased was
aware of her financial situation).

•

She had made an effort to build a
relationship with the deceased, and
the deceased did not respond to
those attempts.

•

She and her siblings should have been
treated equally with the deceased’s
other grandchildren, all of whom were
entitled to a gift over of their parent’s
share.

•

In her penultimate will, the deceased
recognised a responsibility to provide
for the plaintiff by including such a gift
over.

The estate of the deceased was valued at
$831,257.53 as at the date of death. The
plaintiff submitted that the extent of the
provision for the plaintiff should be a oneninth share of the estate.
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In assessing the criteria under section
91 of the Act and the facts generally the
Court remarked:
•

Such claims for provision are factspecific.

•

Grandchildren can neither be ‘ruled
in’ nor ‘ruled out’ as a person to
whom a testamentary obligation is
owed until all the facts are examined.

•

•

•

•

•

Outcome
The Court found that having regard to all of
the matters set out in section 91(4)(e)-(p)
of the Act, the plaintiff failed to establish to
the requisite standard that the deceased
had a responsibility at the date of her death
to make provision for her. Accordingly, the
plaintiff’s claim was dismissed.

Comment

The moral obligation for provision
primarily rests with the child’s
parents, not the grandparent. The
fact of the family relationship alone
does not establish a responsibility
for a grandparent to provide for a
grandchild.

The Victorian Parliament introduced the
Justice Legislation Amendment (Succession and
Surrogacy) Bill 2014 (Vic) (Bill) on 20 August
2014 which proposed to make radical
changes to the Administration and Probate
Act 1958 (Vic) in relation to family provision
claims.

Personal connection or warm
relations are one part of a multifaceted consideration of the factors
required to be determined under
section 91 of the Act. The plaintiff
had no relationship with the
deceased.

One of the proposed changes was to greatly
limit who can make a claim for a family
provision order by defining an “eligible
person” as:

Given the large number of children
for whom the deceased had a
recognised obligation to provide, it
was not a large estate.
From the incomplete financial
information provided by the plaintiff it
appeared that the plaintiff had limited
financial resources. It was found that,
she was “not financially well off by
any means”, but neither was “she
living in any real poverty”.

•

a spouse or domestic partner (current
or former if property settlement has not
been reached or finalised)

•

children and step-children who are
under 18 years old at the date of death

•

children and step-children who are fulltime students between 18-25 years old
at the date of death

•

a disabled child of any age (definition
of disability has been adopted from the
National Disability Insurance Scheme Act
2013).

However following debate by the
Victorian Parliament this definition
was removed. While the definition
is now narrower than the current
position, spouses, former spouses and
children, irrespective of age or financial
circumstances can challenge a Will.
Grandchildren however, will only qualify
as an eligible person if they were wholly
or partly dependent on the deceased for
their maintenance and support.
Under the new definition the plaintiff in
this case would not have satisfied the
definition as an eligible claimant and
therefore, would not have had a basis on
which to initiate proceedings.
The Bill has now been passed and is due
to commence on 1 January 2015.

There is no legal requirement for
children or grandchildren to be
treated equally under a will.
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We ain’t gonna take it - court changes the script
GAU v GAV [2014] QCA 308

This recent decision of the Queensland
Court of Appeal deals with the power of
the Court to authorise the alteration of a
valid Will where the Willmaker has lost
testamentary capacity. In this case, by her
existing Will made in 1998 (the Will) the
Willmaker had bequeathed property to
her son and should he not survive her by
30 days to his wife. The son and daughterin-law separated in 2014 and divorce and
property settlement proceedings were
pending in the Family Court.

Facts
GM (the Willmaker), was 81 years old and
in 2002 had been placed in full-time care
on account of her progressing Alzheimer’s
disease. She later suffered a severe stroke
that rendered her in a vegetative state. She
no longer had testamentary capacity and
medical opinion was that her life expectancy
was a matter of months and that a terminal
event may occur at any time. The appellant,
GAU, was the Willmaker’s husband of 55
years.
By clause 5 of the Will, substantial assets
of about $5 million were given to her son
GK with provision for those assets to go
to the respondent daughter-in-law and
the appellant in the event that GK did not
survive the Willmaker for a period of 30
days.
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In May 2014, the respondent and GK
separated. The appellant soon after
filed an application to amend the Will
by way of a codicil pursuant to section
21 of the Succession Act 1981 (Qld)
(the Act). To make such an application
leave is required from the Court under
section 22 of the Act. There is equivalent
legislation in all states and territories of
Australia.
The Codicil provided for the deletion of
clause 5 of the Will and the replacement
of it with a new clause 5 by which
the assets were given to trustees of a
testamentary discretionary trust of which
the primary beneficiaries were GK and
the Willmaker’s grandchildren and great
grandchildren. Under the terms of this
trust, the respondent could never qualify
as a beneficiary.
By 3 June 2014, GK and the respondent
had decided to divorce and later that
month the respondent commenced
proceedings against GK in the Family
Court for property settlement orders.
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The primary judge accepted the
respondent’s submission that the
intention of the application before him
was:
“…to prevent the respondent from
receiving any part of [the Willmaker’s]
estate directly, and to the extent possible,
“protect” GK’s interest from the reach of
property adjustment proceedings in the
Family Court of Australia.”
In the first instance, the primary judge
found that he could not be satisfied that
it is or may be appropriate for the Court
to make an order under section 22 of
the Act and therefore refused to grant
leave under section 21 of the Act for an
alteration to the Willmaker’s will.

Outcome
On appeal, the Court agreed with the
Appellant’s submissions that the purpose
of the alteration was not contrary to the
policy of the law and that there was a
failure to have regard to the likely wishes
of the Willmaker. It allowed the appeal
and set aside the decision on the basis
that regard was only had to the purpose
of the application and not the compelling
evidence and that this had “infected the
refusal of leave to the appellant to apply
for an order under section 21 of the Act
for authorisation of the making of the
proposed codicil”.
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The Court considered that the Willmaker
may have accepted legal advice that
a sensible estate planning step in the
circumstances where her son and the
respondent intended to divorce was the
use of a testamentary discretionary trust.
It also found that in seeking and accepting
such advice, the Willmaker would be
acting both rationally and free of pressure
from others and, that it was very likely
that the Willmaker would give instructions
for the implementation of that advice.
The combination of these findings under
section 24(e) indicated that, at least, it may
be appropriate to make an order under
section 21(1) of the Act in relation to the
Willmaker, satisfying the test for the Court
to grant leave.

Wills Watch

It considered that those same findings also
supported the making of an order under that
section 21 of the Act. Further, the Court
found that authorisation of the proposed
alteration of the Will by codicil would be
in the interests of the Willmaker because it
would facilitate something that she herself
would most likely do herself were she able to
do so. Secondly, it was a step that she would
be freely able to take herself in organising
the testamentary affairs were she still to have
capacity. For her to take such a step would
neither offend the policy of the law nor be
morally corrupt on her part.
As such, the Court ordered that the appeal
be allowed and the previous order be set
aside. It granted leave to the appellant,
pursuant to section 22 of the Act and
authorised the alteration of the Will pursuant
to section 21, in terms of the form of codicil.
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Comment
There have been an increased
number of cases of this nature in
recent years nationally and as the
Australian population ages we can
only conclude that the frequency
will continue to rise. It demonstrates
the importance of the consideration
of estate planning at all stages of
life whether the Willmaker has
testamentary capacity or not. While
not all circumstances will result in the
conclusion made by the Court in this
case on appeal, advisers should not
disregard the possibilities.
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Another DIY disaster
In Re the Will of Fernando Masci [2014] QSC 281
Facts

The following clause caused confusion:

This Queensland case concerned a poorly
drafted joint Will which was executed
after having been prepared by the
Willmakers’ themselves on a pre-printed
form.

I give Fernando Masci my husband is to stay
in the house above and to handle all monies
until his demise. (death) Elizabeth Masci is to
stay in the house above and handle all monies
if Fernando Masci is deceased before her.
On the death of both Mrs Susan Camm of…
and Graham Silvano Masci of… are to sell all
possessions and 50% is to go to Mrs Susan
Camm and 50% to Diane Collins, daughter of
Fernando Masci, Ricky Fernando Masci son of
Fernando Masci and Graham Silvano Masci
son of Fernando Masci. This is to be reversed if
either is deceased first.

Mr Masci died on 7 February 2012. His
second wife, Mrs Masci, survived him.
Both he and his wife had previously been
married and both had children from their
previous marriages. Mr Masci had three
children from his first marriage, Graham,
Diane and Ricky and Mrs Masci had one
daughter, Susan from her first marriage.
Mr and Mrs Masci executed a joint Will on
2 April 2006 (the Will) after having drawn
it themselves on a pre-printed form.
There was no suggestion that the Will
had not been executed in accordance
with the requirements of section 10 of the
Succession Act (QLD). The Will appointed
Mr Masci’s son, Graham, and Mrs Masci’s
daughter, Susan, as their executors. It was
evident that the two could not co-operate
as executors.
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Graham sought advice, declarations and
orders on the following points:


whether the Will could be admitted to
probate (doubt being raised by its being
so uncertain)



whether the joint Will was a mutual Will



whether or not the Will severed the
joint tenancy in which Mr and Mrs Masci
held their home



what the words “all monies” in the Will
meant



for Ms Susan Day to be removed as an
executor.

6

A cross application was brought by Mrs
Masci and asked for both executors to be
removed and a solicitor, to be appointed as
an administrator instead, with
consequential orders for the property and
records of the estate to vest in them.

Outcome
The Court ordered that Probate of the
Will of Mr Masci be granted to Graham
as executor. The Court also made a
declaration that the Will was a mutual
Will and that the joint tenancy in which
Mr and Mrs Masci held the land situated in
Merrimac, Queensland (Land), was
severed, at least from the death of Fernando
Masci. Finally, the Court made a declaration
that the Will gave Mrs Masci a life estate in
the Land, and all the monies of Mr Masci
whether held in his own name or jointly
with her.
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Reasons



The Court gave the following reasoning for
their decision:


On the facts, reading the Will as
a whole, it could be sufficiently
constructed to sensibly give effect to
it. Therefore, it could be admitted to
probate.



Having regard to the family
circumstances of both Mr and Mrs
Masci at the time they made the Will,
the fact that the Will was a joint Will,
and the substance of the provisions
of the Will (to benefit the couple’s
respective families equally) the Court
was prepared to imply a term that this
joint Will was not to be revoked by
either Mr or Mrs Masci without giving
notice to the other and therefore it
constituted a mutual Will.



The provisions in the Will that after the
death of either Mr or Mrs Marci, the
survivor was only to have a life interest
in the property which they hold as
joint tenants was inconsistent with the
continued existence of the joint tenancy
and that severance occurred, at least
from the date of Mr Masci’s death.
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The word “all” was clear, and
referred to all the monies of both Mr
and Mrs Masci, whether held in joint
accounts or otherwise. Further, there
was nothing in the Will that showed
any intention that the executors were
to take charge of any money which
was not joint money until the death of
the survivor.
The Court has power to remove
an executor pursuant to section 6
and possibly section 52(2) of the
Succession Act, sections 5 and 80
of the Trusts Act and pursuant
to its’ inherent powers because
the administration of this estate
would have been prevented by the
inability of the two people appointed
executors to co-operate. Neither
executor had acted perfectly to this
point, however, neither had acted in
a way which was not understandable
in the circumstances. The Court
preferred Graham as it found that
he was more likely to be able to act
independently.
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Comment
This case highlights the problems that
can occur with DIY Will forms. For
the legal editors of this publication
there are numerous legal issues
that caught our interest. From a
practical consideration, quite simply
many of the issues addressed in this
case and the time and expense of
having a Court resolve the problem
could have been avoided had the
deceased and his wife had their Wills
professionally drafted.
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