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Welcome to Piper Alderman’s bulletin looking at competition and
consumer law. In this bulletin we seek to inform on developments
in these areas of law and trade practices generally.
November 2014

Cartel conduct - it’s not such a gas,
gas, gas
A whopping $8.3m in penalties were
recently imposed by the Federal Court
on two companies and three individuals
who engaged in cartel conduct. Partner, Anne Freeman
reviews the conduct which led to these penalties.
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Europcar en route to the Courts
The ACCC has commenced proceedings
in the Western Australian Registry of the
Federal Court against CLA Trading, trading
as Europcar Australia. The regulator claims
Europcar’s vehicle rental contracts contain unfair contract
terms, and that the company has engaged in misleading
or deceptive conduct in relation to liability cover, as
Partner, Anne Freeman reports.
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ACCC at Reebok’s heels
The Federal Court has recently made orders
including a pecuniary penalty of $350,000
against Reebok for representations made
in relation to its EasyTone shoes. It was
represented that the EasyTone shoes would increase the
strength and muscle tone of their wearer’s calves, thighs
and buttocks more than if they were wearing traditional
walking shoes. Reebok had no reasonable grounds for
making the representations. Senior Associate, Bill Fragos
discusses the proceedings.
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Cartel conduct - it’s not such a gas, gas, gas
A whopping $8.3m in penalties were recently imposed by the Federal Court on
two companies and three individuals who engaged in cartel conduct. Partner, Anne
Freeman reviews the conduct which led to these penalties.
Background and contravening
conduct
The two companies, Renegade Gas,
trading as Supagas NSW, and Speed-EGas NSW are competitors in the supply
of gas used in forklifts in NSW. In the
period 2006 to 2011, the companies, via
their senior officers and sales staff, came
to an understanding that they would not
poach each other ‘s customers and if they
did, they would allow some “poaching
back” to replace the volume or value lost
by the first company’s poaching.
The companies also agreed certain
exceptions to the understanding, such as
where a customer cited poor service for
the reason in changing suppliers.
The first of the individuals involved in
the conduct was Paul Berman, a longterm director and Managing Director
of Renegade Gas. He was assisted in
the conduct by Corey Smith, who had
supervisory responsibility for Renegade
Gas’ sales in Sydney. Jay Wilson was
Speed-E-Gas’ Sales Manager. He reported
to Geoffrey Hobby, who died before the
proceedings.

Mr Berman instructed Mr Smith to
implement the understanding by instructing
Renegade Gas sales staff not to approach
Speed-E-Gas’ forklift gas customers or if
they did, they were not to offer a price for
the supply of forklift gas, or else to offer
prices higher than those the customers were
paying to Speed-E-Gas in an effort not to
win the business.
Mr Hobby authorised Mr Wilson to
implement similar strategies.
In June 2011, the ACCC executed search
warrants at the premises of both Renegade
Gas and Speed-E-Gas. From that time,
the implementation of the understanding
ceased. The Court found, based on agreed
statements of facts presented by the
parties, that Renegade Gas and SpeedE-Gas had contravened section 45(2)(b)
(i) of the Competition and Consumer Act
(Act) which provides that a corporation
shall not give effect of a provision or a
contract, arrangement or understanding if
that provision is an exclusory one, that is, a
provision between competitors which has
the purpose of preventing, restricting or
limiting the supply of goods or services from,
particular persons or classes of person.

Each of the individuals was found to have
been directly or indirectly knowingly
concerned in or party to the contravening
conduct of the companies.

Penalties
Justice Gordon ultimately imposed a
pecuniary penalty of $4.8 million on
Renegade Gas and $3.1 million on SpeedE-Gas.
In ordering these penalties, Her Honour
took into account the following matters,
amongst others:


the nature and extent of the conduct,
noting the conduct had continued
for a long time and would likely have
continued but for the ACCC warrants



the number of customers being denied
a competitive offer



the size of the companies and their
financial position



the degree of market power of the
companies

The Court also found that each company
contravened section 44ZZRK of the Act in
giving effect to a cartel provision.
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the deliberateness of the conduct



the corporate culture of the
companies



cooperation with the ACCC.

The latter consideration turned out to
be an important one for Speed-E-Gas. It
began cooperating with the ACCC shortly
following the execution of the warrant
whereas Renegade Gas ultimately agreed
to settle the proceedings in July 2014,
avoiding the need for a hearing.
The ACCC submitted and the Court
agreed that each company’s penalty
should be $5 million but that each should
receive a different discount on that sum
for the degree of cooperation.
Mr Berman received the largest penalty
of the individuals - $250,000. He was also
disqualified from managing a corporation
for three years. Mr Smith and Mr Wilson
received penalties of $100,000 and
$50,000 respectively.
For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au
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ACCC at Reebok’s heels
The Federal Court has recently made orders including a pecuniary penalty of
$350,000 against Reebok for representations made in relation to its EasyTone
shoes. It was represented that the EasyTone shoes would increase the strength and
muscle tone of their wearer’s calves, thighs and buttocks more than if they were
wearing traditional walking shoes. Reebok had no reasonable grounds for making
the representations. Senior Associate, Bill Fragos discusses the proceedings.
EasyTone or just a Croc?

Converse with the FTC

Just do it

Reebok claimed that the shoes could
strengthen and tone buttock muscles up
to 28 percent more, and hamstring and
calf muscles up to 11 percent more than
regular shoes. Reebok’s representations
were made on the shoe boxes and swing
tags on shoes, and information cards/
booklets and in-store promotional
material.

Launched in 2009, in 2011 the USA Federal
Trade Commission investigated Reebok
over its advertising claims. A settlement
was swiftly reached between the FTC and
Reebok, with Reebok paying $25 million
for its deceptive advertising. As part of the
settlement consumers were entitled to
obtain refunds.

As with the FTC settlement, the Federal
Court ordered Reebok to provide a
refund of $35 per pair of EasyTone shoes
to relevant consumers who purchased a
pair during that period (from September
2011 to February 2013), and who believe
they suffered loss or damage as a result of
Reebok’s representations.

Whilst Reebok sold EasyTone shoes in
Australia since December 2009, it continued
to market EasyTone in Australia and did not
materially change its representations from
September 2011 to February 2013. During
this time, Reebok was aware that similar
claims about EasyTone were the subject of
the FTC settlement.

One of the interesting orders that the
Court made was for Reebok to establish
a 1800 number by which consumers
can contact Reebok to make enquiries
regarding whether they are eligible to
receive a refund. The Court also ordered
Reebok to publish corrective notices
with details of how consumers can seek
redress, and for Reebok to implement a
compliance program.
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A wedge between outcomes?

Platform for more proceedings?

The Court’s penalty of $350,000 is in
contrast to the FTC obtaining a US
$25million settlement with Reebok within
2 years of the product launch.

Whilst the ACCC commenced and
proceedings against Reebok have now
resolved, there does not appear to have
been any proceedings commenced by
the ACCC against Skechers USA Inc in
relation to their range toning shoes. In
2013 a US federal judge approved a US$40
million settlement between Skechers and
the FTC, with an additional US$5 million
awarded towards legal costs. The FTC was
concerned with representations made as
to toning characteristics of the Skechers
shoes, as well representations made as
to the shoes’ contribution to weight loss
and cardiovascular health. Whether the
ACCC is investigating Skechers or will be
commencing similar proceedings remains to
be seen.

ACCC loafing or flip-flopping?
The proceedings highlight that for the
period 2009 to 2011, the ACCC did
not appear to have undertaken any
investigation in relation to EasyTone, and
for the period post 2011 moved relatively
slowly in taking enforcement action.
EasyTone shoes have been available in
Australia since 2009 and representations
relating to their alleged strengthening
and toning capabilities made throughout
that time. Reebok has continued to sell
thousands of EasyTone shoes during that
period.
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For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au
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Europcar en route to the Courts
The ACCC has commenced proceedings in the Western Australian Registry of the
Federal Court against CLA Trading, trading as Europcar Australia. The regulator
claims Europcar’s vehicle rental contracts contain unfair contract terms, and that
the company has engaged in misleading or deceptive conduct in relation to liability
cover, as Partner, Anne Freeman reports.
The proceedings allege that Europcar’s
standard form consumer vehicle rental
contracts contain the following terms
which amount to unfair contract terms
under the Competition and Consumer Act,
and should be declared void:


Terms which require consumers
to pay a “Damage Liability Fee”,
currently up to $3,650, if the rental
car is damaged or stolen, or if there is
third party loss, irrespective of fault.



Terms making the consumer fully
liable to Europcar if the rental vehicle
is damaged or stolen, or if there is
third party loss, in circumstances
in which the consumer breaches
the contract, no matter how trivial
the breach and whether the breach
caused the relevant damage or loss.

In a media statement, Europcar has
rejected that the Damage Liability Fee is
unfair and says it will strenuously oppose
any attempt to prevent it charging this fee.
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The ACCC has also alleged that Europcar
has engaged in misleading or deceptive
conduct and made false or misleading
representations on its website in relation
to the maximum amount that a consumer
would be liable for if there was loss or
damage to the rental car or third party
loss. These representations are said to
be misleading because in addition to the
amounts disclosed, a customer would also
be liable for loss or damage to an unlimited
amount in certain circumstances.

The matter is first listed on 5 February
2015 for directions.
For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au

Europcar has denied the allegations in its
press release. It says that full disclosure of
liability is contained on its website.
The action comes on the back of the
ACCC’s report last year into unfair contract
terms, when the ACCC directly approached
a number of businesses to raise its concerns
about certain terms in their standard form
consumer contracts, and seeking voluntary
amendment of those terms. The rental car
industry was one clearly in the ACCC’s
gunsights.
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