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Welcome to the latest edition of Piper Alderman’s e-Bulletin,
which aims to provide accessible and informative summaries
of recent significant legal developments.
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Solicitor denied Class Action
Treasury - a case note
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Dispute Resolution Senior Associate, Ben
Hartley, looks at the decision in Melbourne
City Investments Pty Ltd v Treasury Wine
Estates Limited, Melbourne City Investments Pty Ltd v
Leighton Holdings Limited [2014] VSC 340 in which the
Supreme Court made rulings regarding the conduct of class
actions where the solicitor for the lead plaintiff in each case
was also the sole director and shareholder of this company.
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Manager’s harassment of
contractor out of sight, but not
out of the workplace, over drinks

Giving clear directions to workers prohibiting
harassment and bullying connected to the
workplace, as well as at the workplace, has become more
important than ever as an award of $476,613 in damages
for harassment, including at an off-site location after work, is
upheld on appeal to the Federal Court. Partner, Tim Lange, and
Lawyer, Hannah Linossier, put the decision in context.

Backdoor listings - tips for a
smooth transaction

Following an increase in the recent number
of backdoor listings on the ASX, ASIC has
raised several concerns in relation to these
transactions. These comments highlight the importance of
receiving quality advice on and properly managing backdoor listing
transactions. Partner, Craig Yeung, and Associate, Jarrod Wilksch,
give their top five tips for managing a backdoor listing and
ensuring it is a smooth transaction.
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Solicitor denied Class Action Treasury - a case
note
Dispute Resolution Senior Associate, Ben Hartley, looks at the decision in
Melbourne City Investments Pty Ltd v Treasury Wine Estates Limited; Melbourne
City Investments Pty Ltd v Leighton Holdings Limited [2014] VSC 340 in which
the Supreme Court made rulings regarding the conduct of class actions where
the solicitor for the lead plaintiff in each case was also the sole director and
shareholder of this company.
Melbourne City Investments (MCI)
was incorporated in late 2012, with a
sole director and shareholder. On the
day of its incorporation, it purchased
small parcels of shares, each worth
less than $700, in relevantly, Treasury
Wine Estates Limited (Treasury) and
Leighton Holdings Limited (Leighton).
In early 2014, MCI purchased small
volumes of shares in 145 publically listed
companies, including additional shares
in Treasury and Leighton. In late 2013,
MCI issued separate group proceedings
in the Supreme Court of Victoria against
Treasury and Leighton alleging various
breaches of the Corporations Act 2001,
including breaches of the continuous
disclosure requirements. In each case,
MCI was represented by Mark Elliot,
a Melbourne based solicitor, who also
happened to be the sole director and
shareholder of MCI. The group members
in both proceedings were ‘open’,
requiring the relevant shareholders in
the defined group to opt out if they did
not wish to be bound by the judgment of
the Court. Treasury and Leighton sought
orders that:
•

the proceedings were brought by
MCI for the collateral purpose of
generating legal fees for Mr Elliot and
hence should be stayed as an abuse
of process
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•

alternatively, the Court should, in the
exercise of its inherent jurisdiction,
restrain Mr Elliot from acting for MCI
whilst MCI is the lead plaintiff

•

alternatively, that the proceeding not
continue as a group proceeding whilst
MCI is the lead plaintiff and Mr Elliot
remains as its solicitor.

Before considering the substance of
the Defendants’ applications, the Court
contemplated the purpose of MCI in
bringing the group proceedings. The
Defendants each submitted that the Court
should infer that MCI was created by Mr
Elliot as a vehicle for bringing representative
proceedings against publically listed
companies, alleging breaches of continuous
disclosure requirements, MCI would be the
representative plaintiff in each and Mr Elliot
would act as MCI’s solicitor and would earn
fees from doing so. The Court was prepared
to draw those inferences, more so in
circumstances where Mr Elliot was present
in court instructing Counsel for MGI but
elected not to give any evidence where ‘…
the facts called out for explanation by him.”
Her Honour Justice Ferguson’s finding was
based on the initial small purchase of shares
in publically listed companies, including the
Defendants, on the day of incorporation and
the subsequent commencement of group
proceedings by MCI with Mr Elliot acting as
its solicitor.
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The fact that the shares in each defendant
were purchased at a cost of less than
$700 suggested that it was unlikely that
the proceedings were brought for the
purposes of recovering compensation.
Having made these findings, her Honour
then proceeded to consider the relief
sought by the Defendants. The first
issue for consideration was whether the
proceedings should be stayed as an abuse
of process, with her Honour noting that
bringing proceedings not for the purpose
for which they are designed – in this case
to seek compensation for an ‘open’ class
of group members – but rather to gain
a collateral advantage is an improper
purpose. With the collateral advantage
in this case being the generation of legal
fees, the question for determination was
whether this purpose was sufficient to
justify a stay on grounds of an abuse of
process. After carefully considering the
authorities and the facts of the present
cases, her Honour declined to categorise
the proceedings as an abuse of process.
While the ultimate purpose of MCI may
have been for Mr Elliott to earn legal
fees (he was acting on a ‘no win, no fee’
basis), the immediate purpose – to obtain
orders for compensation – if successful
would mean the ultimate purpose would
occur as a natural consequence if MCI
succeeding at trial as the successful party
would be entitled to an award of costs.
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To the extent there was an issue because
of the relationship between MCI and
Mr Elliott, this could be addressed
through the Court’s powers to deal with
representative proceedings or its inherent
power to control or regulate officers of
the Court.

In order for justice to be seen to be done,
the expectation was that MCI would be
represented by a person without the
vested interests that Mr Elliot has in the
proceedings and hence the Court was
prepared to restrain him from acting for
MCI.

Turning to the latter of these matters,
her Honour noted that the Court has an
inherent jurisdiction to make such orders
to ensure the administration of justice
and to protect the integrity of the judicial
process. Two issues were crucial in this
context: the likelihood of Mr Elliot giving
evidence on behalf of MCI and whether
or not there was the possibility of a
conflict arising between Mr Elliot’s duties
as an officer of the Court and his personal
or pecuniary interest in the proceedings.
Her Honour found that while it is likely
that Mr Elliot would have to give evidence
in the proceedings, this was not sufficient
to warrant an order restraining him from
acting for MCI. However, on the second
point her Honour considered that Mr
Elliot was compromised in his role as
solicitor for MCI in so far as there was
a real risk he may not be able to give
detached, independent advice having
regard to not only the interests of MCI
but all group members.

Likewise, having regard to the powers
contained in the Supreme Court Act 1986
(Vic) to regulate group proceedings, her
Honour took the view that section 33ZF,
which provides the Court with broad
discretionary powers, could be utilised such
that the proceedings ought not continue as
group proceedings for so long as Mr Elliot
represents MCI or if Mr Elliot continues to
represent MCI, for so long as MCI remains
the representative plaintiff. Her Honour did
note, however, that there on their face there
was nothing irregular about the proceedings
and the issues appeared to be amenable to
representative proceedings with common
questions to be determined. The problem
identified was the representative plaintiff and
its legal advisor.
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The decision of the Supreme Court
contained a pragmatic consideration of the
conduct of group proceedings, noting that
inevitably such proceedings will be lawyer
driven without expressing a view on such
developments. However, in circumstances
where proceedings are lawyer driven and
there is no effective distinction between
the lead plaintiff and its legal advisor, the
Court can use its inherent powers or the
powers given to it under the Supreme Court
Act to make appropriate orders to ensure
that justice is seen to be done. Accordingly,
an appropriate degree of independence
between the lead plaintiff and the solicitor
for not just that plaintiff, but the group, is
necessary to ensure that group proceedings
are prosecuted having regard to the
interests of the group as a whole.
For further information contact:
Ben Hartley, Senior Associate
t +61 3 8665 5553
bhartley@piperalderman.com.au
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Backdoor listings -tips for a smooth transaction
Following an increase in the recent number of backdoor listings on the ASX, ASIC
has raised several concerns in relation to these transactions. These comments
highlight the importance of receiving quality advice on and properly managing
backdoor listing transactions. Partner, Craig Yeung, and Associate, Jarrod
Wilksch give their top five tips for managing a backdoor listing and ensuring it is
a smooth transaction.
Recent months have seen a surge in the
number of companies listing on ASX via
the “backdoor”. Reported figures suggest
that there have been more than a dozen
recent completed backdoor listings
with many more transactions either
announced or in the works. Many of these
transactions have involved technology
companies using resources companies
with limited operations to achieve listing
on ASX.
Speaking at a recent media briefing, ASIC
Commissioners noted that backdoor
listings raise a number of regulatory and
disclosure issues, many of which have not
been properly addressed in some recent
transactions. In particular, ASIC noted
that the incoming businesses often fail to
disclose audited financial accounts and
frequently provide insufficient disclosure
around future business models, plans or
funding.
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What is a backdoor listing?

Top 5 tips

ASX Guidance refers to a backdoor listing
as a process where someone seeks to have
a business listed on an exchange by injecting
or transferring the business into a listed
entity, rather than the more conventional
process of applying for that business itself to
be directly listed on the exchange. The listed
entity then issues a (usually) large number
of shares to the owners of the business that
has been transferred.

From our experience in having being
involved in a number of backdoor listing
and similar transactions, our top five tips
for ensuring a smooth transaction are as
follows.

There are a range of reasons why a company
may consider a backdoor listing rather than a
conventional listing. For example, sometimes
a listed company (usually a “shell” that
has limited or no operations) may already
have the required spread of shareholders
or close to the required spread, which
means the business may not have to obtain
as many new shareholders than if it had
went for the conventional approach. The
shareholder spread requirement broadly
requires a listed company to have between
300 and 400 shareholders that hold parcels
of shares valued at $2,000 or more. The
exact number of shareholders required to
hold this parcel depends the number of
shareholders that are related parties of the
company.

4

1.

Liaising with ASX - Listed companies
that intend to enter into significant
transactions (including backdoor listings)
need to comply with ASX Listing Rule
11.1. This Listing Rule requires the
company to provide full details of the
transaction to ASX as soon as possible.
ASX may then require the listed
company to obtain the approval of its
shareholders to the transaction and may
require that the company re-comply
with the requirements of Chapters 1
and 2 of the Listing Rules as if the entity
was applying for listing again. This is a
significant obligation which generally
takes a number of months to complete.
It is therefore in the interests of the
listed company to liaise with ASX at
the earliest possible opportunity in
relation to this Rule. Notifying ASX at
an early stage during the negotiations
allows the entity to make submissions
to ASX on whether or not ASX should
exercise its discretion under Listing Rule
11.1, to seek in principle advice before
committing to the transaction, and to
clarify timeframes.
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2.

Announcing the transaction – As part
of the backdoor listing process, the
listed company is required to make an
announcement to the market regarding
the transaction. The announcement
must include certain detailed
information about the proposed
transaction. If ASX is not satisfied with
the contents of the announcement,
ASX may suspend the company’s shares
from trading until it provides ASX with
sufficient information. It is therefore
important to ensure this announcement
“ticks all the required boxes” before it
is made.

3.

Working out the transaction timetable
– Nothing kills a deal better than
unexpected time delays. Obtaining
the approval of shareholders and
re-complying with Chapters 1 and
2 of the Listing Rules require a
number of documents to be prepared
including an acquisition agreement,
notice of meeting and in some cases
a prospectus. Independent experts
reports are often also required. These
documents can sometimes take months
to prepare. Accordingly, to minimise
the risk of any avoidable delays, it is
vital that the required documents are
identified as soon as possible during
the planning of the transaction so the
appropriate experts and advisers can be
engaged and begin the required work.
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4.

Understand the disclosure requirements
– It is important to ensure the notice
of meeting and prospectus (if one is
being prepared) contain all information
and disclosures they are required to
include. There are broad tests that
apply to the information that must be
disclosed in these documents. Given
ASIC’s comments regarding recent
insufficient disclosures, parties to the
transaction should focus on the key
areas mentioned by ASIC as well as
the other disclosure requirements
to ensure they are satisfied. If the
notice of meeting or prospectus does
not meet these requirements there
is a risk that ASIC or certain other
stakeholders could seek to put a hold
on the transaction or require further
disclosures. This has the potential to
disrupt the transaction and increase
the costs to the companies and others
involved.

5.

Audited accounts – It is important to
be aware of what financial statements
must be provided to ASX as part
of the transaction and any specific
requirements for those statements.
Broadly, if the listed company is
required to re-comply with Chapters
1 and 2 of the Listing Rules then
it must generally provide audited
copies of its financial statements
for the past three years to ASX.
Depending on the timing of the
transaction, the company may also
be required to provide audited
or reviewed accounts for the last
half year. Reviewed pro forma
statements of financial position
will also generally be required.
Understanding this requirement
may be crucial in determining the
timetable for the transaction.

The key to the above is for both parties
to the transaction to be aware of their
obligations and requirements in relation
to the transaction and to factor them into
any transaction timeline.
For further information contact:
Craig Yeung, Partner
t +61 8 8205 3435
cyeung@piperalderman.com.au
Jarrod Wilksch, Associate
t +61 8 8205 3433
jwilksch@piperalderman.com.au
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Manager’s harassment of contractor out of sight,
but not out of the workplace, over drinks
Giving clear directions to workers prohibiting harassment and bullying connected
to the workplace, as well as at the workplace, has become more important than
ever as an award of $476,613 in damages for harassment, including at an offsite location after work, is upheld on appeal to the Federal Court. Partner, Tim
Lange, and Lawyer, Hannah Linossier, put the decision in context.
The Federal Court of Australia has upheld
on appeal a significant damages award in
the case of Vergara v Ewin [2014] FCAFC
100, following serious sexual harassment
by a contracted male accountant of a
senior female manager. The harassment
occurred both in and out of the
workplace, including at a nearby pub and
in the corridor outside the employer’s
offices.
The decision confirms the long term trend
towards recognition of social contact
between workers outside the office
as an area of exposure for employers.
Managing this exposure by taking steps to
prevent the social contact descending into
unlawful harassment, bullying and worse
is a crucial aspect of managing a modern
workforce.

What happened?
In May 2009 Mr Claudio Vergara worked
as a contracted accountant working at
Living and Leisure Australia Ltd (LLA).
Ms Ewin was LLA’s Group Financial
Controller at the time, and they both
worked at LLA’s Melbourne office.
The harassment occurred both in and
out of the physical workplace. It included
Mr Vergara turning off the lights in their
shared office and refusing the turn the
light back on unless she agreed to come
and talk to him. Ms Ewin eventually
agreed and they went to the Waterside
Hotel, a nearby bar, where Mr Vergara
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proposed that they have an affair, and Ms
Ewin refused. As they left the CBD, Mr
Vergara tried to kiss Ms Ewin, which she
resisted.

for an award of damages of $476,613 (Mr
Vergara was required to pay $210,563 of
this, taking into account the settlement by
LLA of Ms Ewin’s claim against it).

The next day Mr Vergara repeated his
sexual proposition and made other sexual
comments about Ms Ewin to her, and
the following day Mr Vergara said to Ms
Ewin “what are you doing to keep Claudio
[Vergara] happy?”. The same evening, after
attending a work function outside the office,
Ms Ewin and others attended the Waterside
Hotel. After they left, Mr Vergara tried to
kiss Ms Ewin on King Street. Mr Vergara
and Ms Ewin returned to a corridor at LLA
offices where the court found Mr Vergara
engaged in sexual intercourse with Ms Ewin
and touched and stroked her, including
her breasts and genitalia. Ms Ewin had no
memory of the incident and believed she
had had her drink spiked but was unable to
prove this. Ms Ewin accused Mr Vergara of
rape but no charges were ever laid.

Did the conduct outside the office
occur at a “workplace”?

When the case was first heard, LLA settled
Ms Ewin’s claim against it, while Mr Vergara
contested the claim of sexual harassment,
including by asserting that some of his
conduct did not occur “in the workplace”
and could not amount to harassment for
which he would be liable under the Sex
Discrimination Act 1984 (Cth) (the SD Act).
The trial judge found that the incidents
described above, and complained of by Ms
Ewin, occurred and amounted to conduct
“in the workplace” under the SD Act. The
trial judge later gave judgement for Ms Ewin
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The SD Act prohibits unwelcome
behaviour “of a sexual nature” in the
workplace. “Workplace” has an extended
meaning, and includes a “place at which
a workplace participant works or otherwise
carries out functions in connection with being
a workplace participant”.
Mr Vergara claimed the conduct in the
corridor outside LLA’s offices and at the
Waterside Hotel did not occur at the
workplace. The initial decision, and the
appeal decision (by majority), rejected his
argument.
The appeal decision determined that
the mere circumstance of Ms Ewin and
Mr Vergara both being “workplace
participants” was enough to extend
the boundaries of the workplace to the
Waterside Hotel including in relation
to the initial sexual proposition. The
appeal decision included that because the
harassment had started at the LLA offices,
then although both participants had
moved to the Waterside Hotel, the move
was in order to “deal with that incident
of harassment” by Mr Vergara and the
conduct remained sufficiently connected
to the workplace.
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Controlling off-site and virtual
conduct that is connected to the
workplace
The SD Act is only one of a number of
areas in which conduct connected to
the workplace will lead to an employer’s
vicarious liability for the conduct of its
employees, or where an employee’s
conduct may lead to disciplinary action.
For example, where employees engage in
“cyber-bullying” of co-workers, there are
significant exposures for employers. It is
also well established that employees who
engage in conduct outside but sufficiently
connected to the workplace can be
disciplined over that conduct.

Lessons for employers:


Review your policies to ensure they
cover obligations amongst all workers
regularly in the workplace, not just
employees.



Ensure direction is given about
appropriate conduct in off-site
and “virtual” scenarios that have a
workplace connection.



Act quickly to prevent further damage
while a workplace investigation is
undertaken, as soon as the employer
becomes aware of potential
misconduct.

More and more, including by decisions
such as Vergara v. Ewin, employers are
expected to exercise their capacity to
control off-site behaviour.

For further information contact:

Employers who take adequate steps
to prevent unwelcome conduct in and
outside the workplace will be able to
reduce their exposure to significant
financial and reputational risk. This
includes ensuring that relevant policies
and complaint handling procedures exist
and that employees are aware of them, as
well as conducting regular training about
what constitutes sexual harassment and in
light of this case, where it can occur.

Hannah Linossier, Lawyer
t +61 3 8665 5551
hlinossier@piperalderman.com.au
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Tim Lange, Partner
t +61 3 8665 5539
tlange@piperalderman.com.au
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Contact us
Sydney
Level 23
Governor Macquarie Tower
1 Farrer Place
Sydney NSW 2000
DX 10216, Sydney Stock Exchange
t + 61 2 9253 9999
f + 61 2 9253 9900

Melbourne
Level 24
385 Bourke Street
Melbourne VIC 3000
GPO Box 2105
Melbourne VIC 3001
DX 30829, Collins Street
t + 61 3 8665 5555
f + 61 3 8665 5500

Brisbane
Riverside Centre
Level 36
123 Eagle Street
Brisbane QLD 4000
GPO Box 3134
Brisbane QLD 4001
DX 105, Brisbane
t + 61 7 3220 7777
f + 61 7 3220 7700

Adelaide
Level 16
70 Franklin Street
Adelaide SA 5000
GPO Box 65
Adelaide SA 5001
DX 102, Adelaide
t + 61 8 8205 3333
f + 61 8 8205 3300
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