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Welcome to Piper Alderman’s bulletin looking at competition and
consumer law. In this bulletin we seek to inform on developments
in these areas of law and trade practices generally.
September 2014

The future of the Future - who
benefits?
Having sought to make changes to the
Future of Financial Advice legislation,
the Government accepted proposed
amendments from the Palmer United Party in exchange
for its support for passage of the revised legislation.
Senior Associate, Bill Fragos, examines the proposals and
considers who stands to benefit from the changes.

Product labelling and the ACCC
- place of origin and credence
claims
One of the current priorities of the ACCC
is the issue of product labelling, credence
claims and representations made in relation to place of
origin. The ACCC has recently accepted a court enforceable
undertaking from Maggie Beer Products Pty Ltd following
an investigation in which the company has acknowledged
that its conduct was likely to have been in breach of the
Australian Consumer Law. Senior Associate, Bill Fragos,
considers the issue of place of origin representations and
credence claims.

Meerkat manner catches
regulator’s attention
Compare the Market has incurred a penalty
of $10,200 as a result of an infringement
notice issued by the ACCC. The business
made various representations on its comparator website
regarding a comparison of insurance products, which the
ACCC alleged were false or misleading. Senior Associate,
Bill Fragos, discusses the advent of comparator websites
and the ACCC’s complaint regarding Compare the
Market.

Weight of the law in favour of
weightlifting products company
The decision in Titan Support Systems Inc
v Nguyen provides comfort to companies
after the termination of authorised
dealerships when former dealers assert there is an
ongoing relationship. Partner, Anne Freeman, reviews this
recent Federal Court decision.
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The future of the Future - who benefits?
Having sought to make changes to the Future of Financial Advice legislation, the
Government accepted proposed amendments from the Palmer United Party in
exchange for its support for passage of the revised legislation. Senior Associate,
Bill Fragos examines the proposals and considers who stands to benefit from the
changes.
The intention of the Future of Financial
Advice (FOFA) reforms was to address
some of the perceived problems with
respect to advice from the wealth
management sector, and, indeed the
failure of some wealth management
firms. In particular, it was apparent that
inappropriate advice and, in particular,
inadequate disclosure in relation to
financial products had been provided
by financial advisers to investors. Of
particular concern was advice given, and
financial products sold, to non-institutional
investors – retirees, mums and dads
– in relation to high risk investments
and conflicts of interests with respect
to financial advisors pushing their own
financial products without adequately
disclosing commissions and rewards.
FOFA sought to ensure that there was an
obligation on financial advisors to put their
client’s interests ahead of their own.

Best interest catch all provision
The pre-existing FOFA legislation
contained what was referred to as
the “best interest, catch-all provision”
(Section 961B(2)(g) obligation). The
intent of the provision was to ensure, in
all circumstances, an advisor was acting in
the best interests of their client.
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The “best interest, catch-all provision” has
been removed from the proposed revision
of FOFA (with Palmer United Party (PUP)
endorsement). The Government’s position
is that financial advisors will continue to act
in the best interests of their clients, and that
the “best interest, catch-all provision” is
not required. This is especially the case, the
Government says, given that commissions
have been banned on the provision of
general advice and that as a result, a financial
advisor will not be in a position of conflict
of interest. That said, financial advisors (and
other persons giving general advice – for
example, a bank teller) may still receive
other payments and bonuses. In any event,
the Government’s position is that this should
lead to lower costs with respect to financial
advice.

Fee Disclosure Statement (FDS)
FOFA required that a FDS be provided to
a client. Under the proposed changes, the
existing obligations remain and any fees are
to be disclosed and a FDS will be provided
annually, if the client enters into, or has
entered into, an ongoing fee arrangement
after 1 July 2013.

Instructions
Under the proposed FOFA changes, a client
has the right to change their instructions if,
for example, they experience a change in
their circumstances. Such instructions must
also be in writing, signed by the client, and
acknowledged by the financial advisor.

Statement of Advice (SOA)
The SOA provided by advisers to their
clients is to contain reference to the above
and is to be signed off by the parties.
There is to be included in the SOA a “best
interest” requirement for specific advice.
However, the SOA does not need to
address the general financial advice issue.
Financial advisors are still required to
disclose in writing the commissions they will
receive and represent that they are acting in
the best interests of their client in relation to
specific advice. That said, financial advisors
can still be indirectly rewarded without
disclosing such rewards to their clients. So
long as the reward is not a commission, it
will not need to be disclosed to a client.

Public Register

Cooling-off period
Under the proposed FOFA changes, a client
has the right to return financial products
under a 14 day cooling-off period (in
accordance with the requirements currently
provided under Division 5 of Part 7.9 of the
Corporations Act 2001).
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The Government has proposed to work
with relevant stakeholders to establish an
enhanced public register of financial advisors
(including employee advisors such as those
who work at a bank), which is to include a
“record of each advisor’s credentials and
status in the industry”.
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Issues
When one considers the wealth
management sector, a broader issue
becomes apparent. It is estimated that
the big banks control approximately 80
per cent of the financial advice market.
Consequently, this has an effect on
competition and, in particular, fees. On
15 July 2014, the Financial System Inquiry
2014 released its Interim Report, finding
that wealth management fees are perhaps
three times as high as they should be, in
comparison to other similar countries.

The proposed changes do not directly
address the issue of competition. Indeed it
could be argued that the proposed changes
enhance and reinforce the position of
the big banks with respect to the wealth
management sector. There is no incentive
in the proposed changes for big banks to
reduce the fees charged to clients. Whilst
the Government has claimed that the
changes should lead to lower costs with
respect to financial advice, it is difficult to see
how this conclusion has been reached given
the models by which most banks operate.
Given the broader range of services
provided by big banks, there are
mechanisms by which individuals within the
big banks can be rewarded without obtaining
a commission. The previous version of
FOFA would have prevented financial
advisors working in the banks to receive any
reward whatsoever for suggesting their own
financial products. This, in turn, may have
led to greater competition. However, the
proposed FOFA changes mean that financial
advisors working in banks can provide
general financial product advice and still get
rewarded (so long as it is not a commission).

Further, other employees are able to be
rewarded for referring or selling financial
products under general advice (again, so
long as it is not a commission).
From a consumer protection perspective,
the proposed FOFA changes do not appear
to give consumers much reassurance that
all advice they are receiving from a financial
advisor is in their best interests. Further,
specific provisions could have gone further
to address those issues which had led to
the initial implementation of FOFA. That
said, by putting an obligation on advisors to
represent that all fees have been disclosed,
that a cooling off period was in place and
changes were to be in writing, this will
increase the rights available to a client. A
client will now have the ability to take action
for misleading or deceptive conduct if there
is breach of those requirements and loss
is suffered, and can have resort to general
consumer protection provisions of existing
legislation.
It is not particularly clear how the
Government will develop a Register, the
information it will contain and how a “record
of each advisor’s credentials and status in the
industry” will be reflected in the Register.
Hopefully more details will be released when
the revised legislation is reintroduced.

For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au
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Meerkat manner catches regulator’s attention
Compare the Market has incurred a penalty of $10,200 as a result of an
infringement notice issues by the ACCC. The business made various representations
on its comparator website regarding a comparison of insurance products, which the
ACCC alleged were false or misleading. Senior Associate, Bill Fragos, discusses the
advent of comparator websites and the ACCC’s complaint regarding Compare the
Market.
Comparator websites
It is self-evident that online shopping has
become the norm for many Australians.
With consumers becoming increasingly
technologically savvy and a relatively
high Australian dollar, there has been
a continuing increase both in online
shopping and online transactions for
goods and services. Australian Bureau
of Statistics figures (2013) show
approximately $258 billion retail spending
per year, of which approximately 9
percent is online.
Businesses have sought to address
this demand and there has been a
proliferation of online stores, many
of which have shunned a bricks and
mortar existence. With the opening
up of greater competition online, a
demand has developed for sites that pull
together information from multiple sites
– comparator websites. Such sites are
prevalent in sectors including travel and
accommodation, energy and insurance.
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Comparator websites promote a
comparison of pricing between competitors.
These websites are often managed by
a business in that market (as opposed
to an independent organisation or
government agency). Consumers rely on
comparator websites for accuracy, and if
the representations are inaccurate, then this
could result in market distortion.
In its current priorities, the ACCC has
indicated that it is concern whether
comparator websites contain misleading
or incomplete information, especially in
relation to representations as to their
comprehensiveness, price and terms and
conditions
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Compare the Market
Compare the Market (which has run
a series of continuing and successful
advertising campaigns featuring a meerkat
with a Slavic accent) has incurred a penalty
of $10,200 as a result of an infringement
notice issued by the ACCC. The penalty
relates to an allegedly false or misleading
representation in its insurance advertising
where it claimed “We now compare
more health funds than any other website
in Australia” and “Compare more health
funds than anywhere else”. The advertising
regarding the comparator website
covered a two month period between
March and May this year.
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The ACCC alleged that this was an
inaccurate representation. Indeed, at
the relevant time, the Private Health
Insurance Ombudsman’s website and
a competitor website compared more
health insurance funds than Compare the
Market.





Compare the Market has also withdrawn
the relevant advertising.

Suggestions
This matter is a timely reminder to
businesses to be careful with respect to
their advertising, in particular online. If you
are a business you should:


Be careful of how you advertise and
what you say online, including in
personal social media profiles. Your
competitors may be watching and
may not hesitate to protect their
brand and enforce their rights – we
suggest that you obtain advice about
campaigns before rollout.
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Make sure claims regarding your
products are accurate and don’t mislead
consumers. If you have online profiles
and pages, make sure they are regularly
updated, monitored and inappropriate
posts are removed.



Have clear and prominent disclaimers in
your advertising especially with respect
to fundamental issues – price, important
terms and representations.

For further information contact:



Be careful with pricing information, how
that is represented and additional costs
that may be involved.



Consider whether their advertising
is accurate in all locations the
representations are made – it may be,
example, that you are advertising in a
particular location but your goods or
services are not readily available in that
location.
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Implement appropriate compliance
programmes and have advertising &
social media policies.

No meerkats were harmed in the
preparation of this article.

Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au
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Product labelling and the ACCC - place of origin and
credence claims
One of the current priorities of the ACCC is the issue of product labelling, credence
claims and representations made in relation to place of origin. The ACCC has
recently accepted a court enforceable undertaking from Maggie Beer Products Pty
Ltd following an investigation in which the company has acknowledged that its
conduct was likely to have been in breach of the Australian Consumer Law. Senior
Associate Bill Fragos considers the issue of place of origin representations and
credence claims.
Maggie Beer Product Labelling
The products included “Maggie Beer”
branded Ice cream, Aged Red Wine
Vinegar, Extra virgin olive oil and
Rosemary and verjuice biscuits. Since
2011, the labelling on these products
(as well as many other “Maggie Beer”
products) made references to the
Barossa. The references included:



a logo with the phrase “Maggie Beer
A Barossa Food Tradition”
“Maggie Beer Products: 2 Keith Street
Tanunda South Australia 5352.”

As a result of these representations, the
ACCC considered a reasonable consumer
would have gained an overall impression
that each of these products was
manufactured in Tanunda in the Barossa
and/or in close proximity. Whilst initially
it was understood that these products
were sourced and manufactured in South
Australia, over time these products were
manufactured by third parties in Victoria
and Queensland. Whilst there may have
been no intention to mislead consumers,
the concern is nevertheless what the
effects of the representations were on
consumers.
Incidentally, the labelling complied with
Food Standards Australia and New
Zealand (FSANZ) labelling laws.

Competition and Consumer News

In addition to the product labelling, in April
2013 Maggie Beer Products Pty Ltd (Maggie
Beer Products) made representations to the
public during a “Local Fair” in a supermarket
that two of the relevant products were
made in South Australia or were otherwise
“local” products. Maggie Beer Products also
made representations to the supermarket
that the products were made in South
Australia or were otherwise “local”
products.

Summary



Ensure that your labelling is accurate and
doesn’t mislead consumers.

Credence Claims and Place of Origin



Be careful of how you advertise place
of origin and where your products
(and any components/ ingredients) are
manufactured or sourced from.



Don’t rely on graphic designers
or advertising agencies to ensure
compliance with laws – get legal advice.



Ensure labelling is regularly checked and
updated.



Ensure labelling complies with relevant
labelling laws and codes.

Over the last few years there have been a
significant number of instances where the
ACCC has taken action with respect to
credence claims. The ACCC is concerned
with the accuracy of representations made
about particular products especially where
consumers are unable to readily check the
accuracy of the claims.
The ACCC has had success with actions
involving “free range”, “free to roam”,
“organic” as well as place of origin including
“King Island” and “Byron Bay” - in certain
contexts, consumers are prepared to pay
a premium where goods feature specific
characteristics such as these. Likewise, the
Barossa is recognised not only as a source of
premium wine but also for its food products.
Branding products as sourced from or
manufactured in a particular locality when
in fact they are not can result in an unfair
competitive advantage over those businesses
who have accurately labelled their products.
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The ACCC has accepted a court enforceable
undertaking from Maggie Beer Products.
Maggie Beer Products will amend its labelling
on these four products to satisfy the
concerns of the ACCC.
Remember, if you manufacture products:

For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au
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Weight of the law in favour of weightlifting products
company
The decision in Titan Support Systems Inc v Nguyen provides comfort to companies
after the termination of authorised dealerships when former dealers assert there is
an ongoing relationship. Partner, Anne Freeman, reviews this recent Federal Court
decision.
It’s like a bad breakup; one party tries
to convince the world that it’s not over
when it really is.
In this case, Mr Nguyen had been the
authorised dealer in Australia of Titan
Support Systems, a manufacturer and
supplier of products used in powerlifting
and/or weightlifting, until the termination
by Titan of the dealership in October
2013.
Mr Nguyen conducted his business
entirely on the internet. He used the
website “titanaustralia.com.au” and during
the dealership, he registered the business
name “Titan Support Australia” and the
domain name “titanaustralia.com.au”.
Titan alleged that following termination
of the dealership, Mr Nguyen continued
to trade under its name, held out to
the public that he had genuine Titan
equipment to sell and that he was Titan’s
authorised dealer.
Titan sent letters to Mr Nguyen
demanding that he cease this conduct. It
was alleged by Titan that Mr Nguyen then
set up a second website displaying Titan’s
logo, a certificate confirming his former
appointment as Titan’s Australian dealer
and numerous photographs of equipment
bearing Titan’s logo, including some
uploaded from Titan’s website without its
permission.
The claim alleged that Mr Nguyen’s
conduct was capable of creating confusion
in the minds of the public as to the
identity of Titan’s Australian dealer and
as to whether the equipment being
advertised and sold by Mr Nguyen was
genuine Titan equipment.
Competition and Consumer News

It also claimed that Mr Nguyen had sold a
new weights belt carrying the logo “Titan
Australia” on it which was not a genuine
Titan product.
Mr Nguyen took no part in the proceedings
and put forward no defence. Justice Perry
granted Titan an injunction restraining Mr
Nguyen from:


holding out that he is authorised to sell
any Titan brand products manufactured
or supplied by Titan



using the Business Name “Titan
Australia”, “Titan Support Australia” or
any other Business Name including the
word “titan” or “Titan” in connection
with powerlifting and weightlifting or in
connection to equipment used in those
sports



displaying in any forum connected with
those sports or on any product used in
those sports, any logo which contains
the word “titan” or “Titan”



using the domain name “titanaustralia”
or using any domain name connected
to those sports or equipment used in
those sports which includes the word
“titan” or “Titan”



selling or advertising for sale any
product used, or intended for use in the
sports with the name “titan” or “Titan”
anywhere on it which has not been
supplied by Titan



Her Honour also ordered Mr Nguyen
transfer to Titan the business name
“Titan Support Australia” and the domain
name “titanaustralia” and if Mr Nguyen
failed to do so, that the Court’s District
Registrar be authorised to do so. Mr
Nguyen was also ordered to delete from
any website operated by him the word
““titan” and/or “Titan” and to deliver to
Titan for destruction all products used in
connection with the sports held by him
which have the word “titan” or “Titan” on
it, which weren’t supplied to him by Titan.
He was also ordered to pay Titan’s costs.
The decision demonstrates the types of
remedies available to companies where
a previously authorised dealer continues
to hold out to the public that there is an
ongoing relationship with the company.
There may be additional remedies
available for a breach of the dealership
agreement but the use of the provisions
of the Australia Consumer Law can be a
powerful weapon to obtain urgent orders
restraining such conduct. That is especially
so because the Law applies to business
that may have no physical presence in
Australia, where the business is conducted
via the internet.
For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au

using the word “titan” or “Titan” in any
website connected to the sports or
equipment used in those sports

without Titan’s prior written consent.
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Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions
resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser.

