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Welcome to Piper Alderman’s bulletin looking at competition and
consumer law. In this bulletin we seek to inform on developments
in these areas of law and trade practices generally.
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Drip pricing actions - first drop in
the ocean?
Two sets of proceedings were commenced
in June 2014 by the ACCC against two
Australian airlines, Jetstar and Virgin,
alleging contraventions of the Australian Consumer Law,
as a result of alleged conduct known as ‘drip pricing’.
Partner, Anne Freeman, reviews the complaints made,
and the implications for other industries.

Half time for the Harper
Review - progress report of the
Competition Policy Review
The Harper Review is the most
comprehensive review of Australia’s
competition policy in over 20 years. The Review was
announced in late 2013 and is expected to deliver its final
report in early 2015. Given that we are at the logical half
way point, the Review has provided something of a half
time report by revealing the key concerns of stakeholders
who had made submissions to the Review, as Partner, Tom
Griffith, explains.

AGL’s MacGen merger
authorisation: elephants still in the
room?
Following the ACCC’s announcement
that it would oppose AGL’s $1.5b bid
for NSW’s MacGen power generation assets AGL
successfully applied to the Australian Competition
Tribunal for authorisation to proceed. Beneath the surface
unanswered questions remain about the ‘competition
test’, ‘public benefits’, and the strategic merits of
proceeding in the Tribunal rather than the Courts.
Partner, George Raitt, discusses some of the elephants in
the room.

Franchisors’ on-line business may
infringe rights of franchisees
Many franchisors engage in internet selling,
which directly or indirectly competes with
franchisees. A recent Court decision holds
that such conduct can infringe the rights of franchisees
to an exclusive territory. However, the reasoning of the
Court potentially raises an issue even where there is no
exclusive territory. Partner, George Raitt and Lawyer,
Lucinda Carter, outline the implications for franchisors
and the need for clarity in franchise agreements around
the rights to engage in internet sales.
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Drip pricing actions - first drop in the ocean?
Two sets of proceedings were commenced in June 2014 by the ACCC against
two Australian airlines, Jetstar and Virgin, alleging contraventions of the Australian
Consumer Law, as a result of alleged conduct known as ‘drip pricing’. Partner, Anne
Freeman, reviews the complaints made, and the implications for other industries.
What is ‘drip pricing’?

The conduct alleged

Drip pricing involves advertising a headline
price at the commencement of an online
purchasing process, with additional
fees and charges (such as “booking” or
“service fees”) added on part way through
the purchasing process. The ACCC is
concerned that consumers end up paying
more than the advertised price or spend
more than they realise. Consumers are
often so far through the payment process
that they accept the additional charges,
rather than cancel the transaction.

The claims made are very similar. Each
alleges that the airline engaged in misleading
or deceptive conduct and made false or
misleading representations in relation to
particular airfares.

The ACCC is also concerned that drip
pricing has negative effects on competition
as well. ACCC chairman, Rod Sims
has explained the concern that other
businesses which have ‘more transparent’
pricing practices have difficulty competing
on a level playing field with those engaged
in drip pricing.

Jetstar is said to have charged a Booking
and Service Fee of $8.50 per passenger, per
flight, if payment was made by a credit card
(except for Jetstar branded credit cards)
or PayPal, which fee was not adequately
disclosed.
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The alleged representations were made on
the airlines’ websites and mobile sites for
certain domestic airfares at certain prices.
The ACCC says that those prices were only
available if the consumer made the payment
in particular ways.
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Virgin is said to have charged a Booking of
Service Fee of $7.70 per passenger, per
booking, if payment was made by credit
or debit card or PayPal, which fee was not
adequately disclosed.
The airlines both gave consumers
opportunities to pay for their flights
without incurring payment / credit card
fees. However, the opportunities to avoid
these fees were limited. The overwhelming
majority of consumers pay for their flights
using methods which inevitably incur the
payment/ credit card fee. The ACCC says
that these fees should have been disclosed
upfront and prominently either with or
within the advertised headline price.
The ACCC is seeking pecuniary penalties,
declarations, injunctions, corrective
advertising and costs against each of the
airlines.

August 2014

Both matters are before the Federal
Court in Sydney in August.
Previous action by the ACCC against
Air Asia X for similar conduct was
successful given that Air Asia X did not
adequately disclose upfront compulsory
and unavoidable fees and charges in their
prices. The challenge in these proceedings
is that the fees which the ACCC has taken
issue with are not unavoidable, though
most consumers incur them. That subtle
difference is likely to be an issue in these
proceedings.

Other industries?
A number of industries have historically,
and still currently, engage in drip pricing.
They include ticketing (entertainment),
accommodation and vehicle rental
businesses.
The ACCC is undertaking investigations of
these sectors, and we should expect further
action on drip pricing, as it has been a stated
objective of the ACCC this year to give
priority to issues in the online marketplace.

The same argument could be mounted in
relation to postage fees – a supplier/ retailer
may allow goods to be purchased from
their shopfront or via their website. In this
situation, how should the supplier represent
their pricing, should the majority of their
consumers purchase goods via the supplier’s
website and invariably incur a postage fee?
It may be that the current proceedings will
provide some clarification for the standards
expected in relation to pricing.

For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au
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AGL’s MacGen merger authorisation: elephants still in
the room?
Following the ACCC’s announcement that it would oppose AGL’s $1.5b bid for
NSW’s MacGen power generation assets AGL successfully applied to the Australian
Competition Tribunal for authorisation to proceed. Beneath the surface unanswered
questions remain about the ‘competition test’, ‘public benefits’, and the strategic
merits of proceeding in the Tribunal rather than the courts. Partner, George Raitt,
discusses some of the elephants in the room.
In February 2014, the ACCC announced
its opposition to the acquisition due
to perceived anti-competitive effects
arising from the vertical integration of
MacGen’s NSW generation capacity
with AGL’s NSW retail capacity. This
will create efficiencies due to the
natural hedge achieved by an integrated
supplier. However, the ACCC argued
that the benefits will not be passed on
to consumers, and that the merger
will create barriers to potential new
entrants to the retail market buying the
hedge contracts they need to cover
their exposure to fluctuations in the
wholesale electricity price. The ACCC’s
principal concern is the likelihood of
anti-competitive effects in the retail
markets and resultant upwards pricing
pressure. The Tribunal comprehensively
rejected these ‘theories of harm’ for the
simple reason that generation capacity
exceeds demand and is likely to do so
for the medium to long term. This fact
suggests that competition in the wholesale
and retail markets (including for hedge
contracts) will not be harmed by the
merger.
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Dis-aggregation of electricity markets
occurred over 10 years ago as a result of a
policy decision to introduce contestability
into retail markets and to pave the way for
introduction of non-government suppliers,
i.e. privatisation. The need for hedging, and
associated transaction costs, was therefore
a consequence of this policy decision,
which is predicated on the private sector
being more efficient than the public sector
in operating business to supply goods or
services. In forming its decision to oppose
the acquisition the ACCC noted the
increasing tendency in the market to vertical
integration. The ACCC’s thinking does not
acknowledge that dis-aggregated markets
inherently create the hedging problem,
and transaction cost inefficiencies, or that
market forces have created pressure for
vertical integration and that this will continue
inexorably.
These factors alone may lead us to question
whether it is the ACCC’s role to intervene
in the market, which the merger clearance
process enables it to do, by virtue of the fact
that contested acquisitions are time-sensitive
and an announcement of opposition by
the ACCC is often enough to dispose of
the matter. The ACCC has submitted to
the Competition Policy Review that the
Tribunal’s role in mergers ought to be
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limited to hearing appeals from the ACCC
in formal authorisation proceedings, i.e.
under such a process AGL would not have
been able to apply direct to the Tribunal.
It seems inappropriate for the ACCC to
be both advocate and arbiter under such
a process since, on general principles, any
person or body having both roles lacks
the independence of mind necessary to
critically question its own views. In the
MacGen case, the ACCC had cleared
a rival bid by ERM. The ACCC report
to the Tribunal cites evidence from
ERM to support the case against AGL’s
acquisition. It is appropriate to exercise
caution in so doing, as it is well recognised
that competition laws may be used in
the strategic ‘game’ of competition. This
is particularly so when rival bidders are
competing for an asset. In this case a
powerful vendor, the NSW government,
is seeking to sell an asset to the highest
bidder through a public tender process.
In essence the Tribunal determined that
it is better to let the markets decide who
shall be the buyer, rather than the ACCC.
The predominant weight of the Tribunal’s
thinking is that there is a public benefit in
the State realising the highest price for
the asset, and thus being able to fund its
planned infrastructure program without
resorting to debt.
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AGL is the second intending acquirer
in the past year to be attracted by the
possibility of obtaining authorisation from
the Tribunal, and the present case is the
only one to be decided by the Tribunal
under current provisions. The Tribunal’s
power to authorise an acquisition is stated
in the negative, i.e. it must not authorise
the acquisition unless it is satisfied that
the acquisition would be likely to result in
such a benefit to the public that it should
be allowed. It is implicit, however, in the
‘public benefit’ test that the acquisition
would fail the ‘competition test’ and so
the Tribunal weighs up anti-competitive
detriment against public benefits.
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AGL’s case is that the acquisition would
not have the likely result of substantially
lessening competition. This case was upheld
by the Tribunal and, that being so, there
is nothing to authorise (i.e. nothing that
would, absent authorisation, contravene
the legislation). Whether this may have any
legal consequences is unclear. The Tribunal
accepted AGL’s undertaking to make
available a certain level of hedge contracts
for 7 years to give comfort that independent
retailers will not be adversely affected. The
Tribunal observed that failure to comply
with the undertaking could give the ACCC
cause to seek to have the authorisation
revoked. That would raise interesting issues
because what is authorised is not ongoing
conduct that could be stopped, but a oneoff event, i.e. the acquisition of MacGen that
would be awkward to unwind up to 7 years
in the future.
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As reported in a previous issue (‘Making
the case for merger efficiencies’
Competition and Consumer News,
November 2013), US thinking about
the tendency of merger efficiencies to
neutralise perceived upwards pricing
pressure has not been thoroughly tested
or applied in Australia. The ACCC
Merger Guidelines acknowledge that
efficiencies may be ‘taken into account’,
but the ACCC in the MacGen case
argued that benefits will not be passed
on to consumers. It is unclear whether
an Australian court would take these
effects into account when determining
whether a merger would contravene
the competition test, i.e. would be likely
to substantially lessen competition in a
relevant market. The Tribunal on the
other hand has power to take such
considerations into account. The Tribunal
in Qantas Airways (2004) was of the view
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that efficiency gains realised by the merger
parties could constitute a public benefit
without necessarily being passed on to
consumers. The ACCC disagreed in that
case, and still does, submitting in its report
to the Tribunal that efficiency gains that
may be made by AGL are not a public
benefit but a private benefit. The contrary
reasoning accepted by the Tribunal in
Qantas is that efficiency gains contribute
to GDP and should be given appropriate
weight in the Tribunal’s deliberations.
Until ruled on by a court, the ACCC
may be unlikely to accept this reasoning,
which is fundamental to the purpose and
effect of competition laws. How did the
Tribunal in AGL/MacGen deal with this
issue? The Tribunal ducked it, or in legal
language, found it unnecessary to decide
the issue, given its view of the overriding public benefits mentioned above.
The Tribunal did, however, stand by
the view it had expressed in Qantas and
commented favourably on efficiency gains
which it accepted would be generated
by AGL through vertical integration (i.e.
the transaction cost savings due to the
‘natural hedge’), capital expenditure and
technological innovation that would not
otherwise occur. The Tribunal suggests
that these efficiency gains would create
a public benefit through ‘more vigorous
competition’, i.e. the logical consequence
of this finding, in other contexts, is that
efficiency gains counteract alleged anticompetitive effects.
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There is an impressive array of expert
opinion before the Tribunal in MacGen
offering opinions on the ultimate issues, i.e.
the application of the ‘competition test’ and
the identification and weighing of ‘public
benefits’. The US Antirust Modernisation
Commission, like the Australian High
Court, is wary of unduly relying on expert
economists’ opinion in applying competition
laws, as opinions often differ. Laws
applied on that basis can be uncertain and
unpredictable for parties, and ultimately
differing expert opinions may be of limited
assistance to courts and tribunals. The
ACCC argued that the merger will give
AGL increased market power. The thinking
of Australian economists on ‘market
power’ derives from a 1955 report to the
US Attorney-General, i.e. the power to
increase profits by giving less and charging
more. US thinking has evolved since 1955
but the impact in Australia is not noticeable.
Leaving that aside, we might ask how the
power balance (no pun intended) has
altered in the electricity markets since disaggregation and privatisation commenced.
According to the ACCC’s initial decision to
oppose the AGL/MacGen merger, it would
produce three large vertically integrated
suppliers in NSW: AGL/MacGen with
27% of generation capacity and 16% retail
load; Origin Energy with 26% of generation
capacity and 38% retail load; Energy
Australia with 17% of generation capacity
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and 33% retail load. That would seem to be
a more even distribution of market power
(if any player has market power) than when
generation, distribution and retail supply
were under State ownership. The ACCC
argued that the merger would create
permanent structural change. Importantly,
the Tribunal sees nothing inherently wrong
with such a market structure, and rejects
simplistic thinking that favours a ‘more
atomistic’ market structure. It is competitive
behaviour that matters, and in the context
of a market in which supply exceeds
demand it is hard to conceive that AGL
would have unilateral power to increase
prices without being constrained by conduct
of its competitors.
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The exercise being embarked upon
in a merger case is one of predicting
the future. It is clear that regulators
and markets alike are not good at this.
Current law requires that the ACCC,
in enforcing the prohibition on anticompetitive mergers, must prove there
is a real chance of an anti-competitive
effect (i.e. more than a mere possibility
but not so high as ‘more likely than not’).
We do not in Australia adopt the US

‘error cost’ approach, i.e. compare the
cost of prohibiting an efficient merger (thus
denying ourselves efficiency gains to GDP
and condemning consumers to the status
quo), with the cost of allowing an inefficient
merger (upward price pressure adversely
affecting consumers). In the US it is generally
presumed that markets do not tend to
produce inefficient mergers.

The ACCC accepts that the AGL/MacGen
merger would produce efficiencies in
hedging transaction costs, but does not
accept that this creates a public benefit, or
that other claimed efficiencies are likely.
The ACCC’s public statements shortly
before the Tribunal delivered its decision
in the MacGen case, and the ACCC’s
recommendation to the Competition Policy
Review that the Tribunal’s role in merger
authorisations be limited, suggest that
the ACCC remains unrepentant. Should
we err in favour of denying ourselves the
opportunity for efficiency gains or in favour
of a belief that the benefits for consumers of
‘atomised markets’ will in future outweigh
the inefficiencies?

For further information contact:
George Raitt, Partner
t +61 3 8665 5532
graitt@piperalderman.com.au
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Half time for the Harper Review - progress report of
the Competition Policy Review
The Harper Review is the most comprehensive review of Australia’s competition
policy in over 20 years. The Review was announced in late 2013 and is expected
to deliver its final report in early 2015. Given that we are at the logical half way
point, the Review has provided something of a half time report by revealing the key
concerns of stakeholders who had made submissions to the Review, as Partner, Tom
Griffith, explains.
Briefly stated, the terms of reference
require the Review to:


identify regulations and other
impediments that restrict competition
and reduce productivity



examine the competition provisions
of the Competition and Consumer Act
2010 (CCA)







examine the competition provisions
and the special protections for small
business in the CCA
consider whether the structure
and powers of the competition
institutions remain appropriate

In light of its receipt of comprehensive
submissions from a broad range of
businesses, governments and individuals, the
Review has summarised the key concerns
raised in the submissions. The Review has
revealed that the top 5 concerns identified
by respondents so far have related to:




Small business – with a focus on grocery
and energy markets.



Competitive neutrality – where
businesses compete with government
(especially local Government), whether
there is a level playing field.



ACCC – investigative powers, merger
reviews, access to justice.



Supermarkets – concern over the
power of Woolworths and Coles, the
arrival of competition in the form of
Aldi and CostCo, trading hours and
inconsistent liquor licensing laws across
the states. Surprisingly the Review
noted there were few submissions on
pricing.

review government involvement in
markets.

The Review has met with 60 stakeholder
groups and there have also been
consultation forums.
283 non-confidential submissions have
been made in response to the Review’s
Issue Paper, released in April 2014 –
they are available online at – www.
competitionpolicyreview.gov.au.

Competition Law – whether the law
is still fit for purpose, particularly in
relation to globalisation and digital
economy.

The key themes of the submissions made by
the ACCC were in relation to:


Reinvigorating Australia’s Competition
Policy



Microeconomic Reform



Competition and Consumer Law



Institutions and Implementation.

The ACCC’s submissions contain a number
of recommendations that would broaden
the scope of its powers, including in relation
to the circumstances in which it can issue
section 155 Notices that compel the
production of documents, and in relation
to the approval of proposed mergers. The
ACCC also recommends changes to the
misuse of market power provisions of the
CCA to an effects test rather than a purpose
test in relation to the substantial lessening of
competition.
A draft report of the Review is due at the
end of September 2014. The final report
is due to be delivered to the Federal
Government in early 2015.

For further information contact:
Tom Griffith, Partner
t +61 2 9253 9913
tgriffith@piperalderman.com.au
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Franchisors’ on-line business may infringe on rights of
franchisees
Many franchisors engage in internet selling, which directly or indirectly competes
with franchisees. A recent Court decision holds that such conduct can infringe the
rights of franchisees to an exclusive territory. However, the reasoning of the Court
potentially raises an issue even when there is no exclusive territory. Partner, George
Raitt and Lawyer, Lucinda Carter, outline the implications for franchisors and the
need for clarity in franchise agreements around the rights to engage in internet sales.
The recent decision of the Supreme
Court of New South Wales in Video
Ezy v Sedema highlights that franchisors
may be at risk of breaching their
franchising agreements if they engage
in online businesses that, either directly
or indirectly, compete with their
franchisees. The decision provides very
broad protection for franchisees and,
consequently, franchisors should carefully
review the exclusivity or other provisions
of their franchising agreements to ensure
that they have sufficient flexibility to
operate on-line. Further, disclosure
documents need to fully and clearly
disclose to franchisees any actual or
proposed online selling by the franchisor.
The decision serves as a timely reminder
given changes to the Franchising Code of
Conduct (Code), which are to take effect
on 1 January 2015. Key new elements of
the Code include an express obligation
upon the parties to act in good faith
during the negotiation and performance
of a franchising agreement. Furthermore
the new Code contains a marked increase
in the disclosure requirements for
franchisors, including specific provisions
requiring disclosure of information about
online trading by the franchisor.
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The facts and the primary
proceedings
The franchisor granted franchises for the
operation of Video Ezy outlets in defined
exclusive territories in Australia. A related
company of the franchisor, EzyDVD, was
responsible for a website (ezydvd.com.
au) that allowed customers to order
DVDs online. As the franchisor and related
companies were owned and controlled by
the same entity, they were treated by the
court as a single group.
The franchisee brought a claim in the
lower Court for breach of the exclusivity
provisions, breach of the implied duty to act
in good faith and for unconscionable conduct
pursuant to the Competition and Consumer
Act. These claims were upheld in the lower
Court and the franchisor’s appeal to the
Supreme Court was dismissed.

Exclusivity
Pursuant to the exclusivity provision of the
franchise agreement, Video Ezy undertook
that it would not carry on “the trade or
business involving the rental and/or sale
of video products or any other business
of a similar nature within the territory of
the franchise” for the term of the franchise
agreement.
Video Ezy contended the exclusivity
provision in the agreement was not breached
as the business of EzyDVD did not involve
“the rental and/or sale of video products…
within the territory of the franchise…”
Specifically, Video Ezy argued that the word
“within” connotes the containment of the
business inside the territory, which therefore
meant it did not apply to the rental and/or
sale of video products over the internet to
customers within the franchisee’s territory.
The Supreme Court held that “within the
territory” is to be given its natural and
ordinary meaning and should not be read
narrowly. Through applying the test of what
a reasonable person would have understood
it to mean, the judge found that internet
sales breached exclusivity.
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Good faith

Unconscionable conduct

What this means for franchisors

The franchisee contended that Video Ezy
had an implied obligation of good faith and
that it breached this obligation by failing to
remain loyal to the promise in relation to
exclusivity. Video Ezy submitted that there
was no implied term of good faith and,
even if there was, it should only be used
in relation to matters such as termination,
and not to expand the scope of an
exclusive licence.

The franchisee claimed that it had purchased
an exclusive licence for a substantial sum of
money and that companies related to the
franchisor had actively competed against
the franchisee in that territory, thereby
derogating from the goodwill purchased by
the franchisee. Video Ezy submitted that
there was no evidence of an accumulation of
incidents which discloses an overwhelming
case of unreasonably, unfair, bullying
or thuggish behaviour in relation to the
franchise that amounts to unconscionable
conduct in contravention of the Competition
and Consumer Act.

The case indicates a willingness of the
courts to adopt a broad view of the
meaning and application of implied
“good faith” obligations into franchise
agreements. The case highlights that
franchisors may be at risk of breaching
their franchising agreements if they engage
in online businesses that, either directly or
indirectly, compete with their franchisees.
Consequently, franchisors should carefully
review the provisions of their franchising
agreements (whether exclusive territories
are granted or not) and ensure that any
actual or proposed online trading by the
franchisor is expressly permitted under
the franchise agreement and fully and
clearly disclosed to franchisees in their
disclosure document.

The Supreme Court held that the law
implies into franchise agreements an
obligation of good faith and fair dealing
which obliges each party to exercise the
powers… in good faith and reasonably,
and not capriciously or for some
extraneous purpose. The Court held that
the franchisor had an obligation to act in
good faith in relation to the franchisee,
in relation to its contractual obligations
to remain loyal to, comply with honest
standards of conduct, and act reasonably
in relation to the promise of an exclusive
territory by not competing with the
franchisee for rental or retail business.
It did not matter that the franchisor and
the company carrying on internet trading
were separate legal entities, because
they were related companies in the same
group.
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The lower Court’s finding that the conduct
of the franchisor and related companies
was inconsistent with a proper relationship
between franchisor and franchisee, and
demonstrated a lack of good faith, was
upheld. The related companies were also
liable because, as they were all ultimately
controlled by the same entity, they were
held to possess the requisite actual
knowledge of the unconscionable conduct.

For further information contact:
George Raitt, Partner
t +61 3 8665 5532
graitt@piperalderman.com.au
Lucinda Carter, Lawyer
t +61 3 8665 5523
lcarter@piperalderman.com.au
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