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Welcome to the latest edition of Piper Alderman’s e-Bulletin,
which aims to provide accessible and informative summaries
of recent significant legal developments.
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Not quite ten out of TEN!

Partner, Tom Griffith and Senior Associate,
Elisabeth Pickthall discuss the recent
case Network Ten Pty Limited v Seven
Network (Operations) Limited and John
Stephens [2014] NSWSC 692 (29 May 2014) in which
the NSW Supreme Court found, on proper construction
and interpretation of contractual terms, that a senior
employee did not breach his employment contract. The
decision affirmed the long standing principle that the tort of
interference with contractual relations could not be made out
without showing breach of contract.
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ASX releases guidance on
performance share requirements

ASX has recently released a new guidance
note 19 to assist listed companies and
companies seeking to list in structuring the
terms of performance shares. Partner, Craig Yeung and Associate,
Jarrod Wilksch, review the new guidance.

5
7

Federal Court eggs the ACCC:
video link for free range expert
denied

Dispute Resolution Senior Associate, Ben
Hartley, looks at the decision in Australian
Competition and Consumer Commission v Pirovic Enterprises
Pty Ltd [2014] FCA 544 in which the Federal Court refused an
application to have its expert evidence be given by way of video
link.
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The importance of accurate
subpoenas

A well-directed, well-drafted subpoena is
an invaluable weapon in the armoury of
the corporate litigator. In this article, Senior
Associate McKenzie Moore discusses the recent changes to
procedural rules governing subpoenas in the Equity Division of
the NSW Supreme Court as well as the Court’s recent decision In
the Matter of North Coast Transit Pty Ltd [2013] NSWSC 191
(Busways).
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Not quite ten out of TEN!
Partner, Tom Griffith and Senior Associate, Elisabeth Pickthall discuss the recent
case Network Ten Pty Limited v Seven Network (Operations) Limited and John
Stephens [2014] NSWSC 692 (29 May 2014) in which the NSW Supreme
Court found, on proper construction and interpretation of contractual terms,
that a senior employee did not breach his employment contract. The decision
affirmed the long standing principle that the tort of interference with contractual
relations could not be made out without showing breach of contract.
The importance of a well drafted
employment contract cannot be
understated. In recent proceedings
brought by Network Ten Pty Limited
(Ten) against Seven Network
(Operations) Limited (Seven) and John
Stephens, Justice Stevenson of the
Supreme Court of New South Wales
considered the imposition of restraints on
an employee arising from specific terms
of a contract of employment. In doing so,
he commented on the appropriateness
of Justice Brereton declining to grant an
injunction preventing an individual from
working which would result in them
being “idle” for extended periods of time.
The decision highlights the challenges
of drafting effective and enforceable
employment restraints.

Relevant background
From February 2013, the Second
Defendant, John Stephens, an experienced
television programming executive, had
been employed by the First Defendant,
Seven, pursuant to a contract of
employment (2013 Seven Contract).
Relevantly, the 2013 Seven Contract
stipulated that the term of the 2013 Seven
Contract would expire on 31 January
2013, but was terminable by either party
on three months’ notice in writing.
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On 6 March 2014, Mr Stephens executed an
employment agreement with Ten pursuant
to which Ten appointed Mr Stephens as
the Director of Scheduling and Acquisitions
commencing on 9 June 2014 for an initial
term of two years (Ten Agreement). On
both 6 and 7 March 2014, Mr Stephens
served on Seven notice of his resignation
with the effect of terminating the 2013 Seven
Contract.

The Decisions

Over the following days, Mr Stephens
changed his mind and on 10 March 2014
he informed Ten that “he would not be
commencing employment” with them,
withdrew his resignation from Seven and
executed a document entitled “Your
Continuing Employment with Seven” which
confirmed that Mr Stephens had withdrawn
his resignation and would take up the post of
“Head of International Development” (2014
Seven Contract).

On 29 May 2014, Justice Stephenson held
that Ten was only entitled to declaratory
relief that its agreement with Mr Stephens
remained on foot and was otherwise not
entitled to any other relief it sought. Ten’s
claims were otherwise dismissed.

In the proceedings, Ten alleged that Mr
Stephens’ conduct amounted to a breach of
the terms of the Ten Agreement and that
Seven had intentionally interfered with the
Ten Agreement. Ten sought declaratory and
injunctive relief against both Mr Stephens
and Seven.
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On 17 March 2014, Justice Brereton
refused to grant the interlocutory
injunctive relief sought by Ten on the basis
that to do so would have had the effect
of sterilising Mr Stephens from working
for any organisation apart from Ten for
two years or create a situation where he
remained “idle” for the same period.

Critical terms of the Ten
Agreement
The Ten Agreement provided:
“This Agreement commences on and is
effective from… the date of execution of
this Agreement…”
Relevantly, Clause 2 of the Ten
Agreement, headed “Term” provided at
subclause (a):
“Your employment under this Agreement
commences on 9 June 2014 and
continues subject to this Clause 2… For
a maximum term of 2 years (“Initial
Term”)”.
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Clause 5 (b) provided:
“You agree that during the term of
your employment, you will not solicit,
encourage or accept any offer of
employment from or offers to provide
services to any other entity without TEN’s
prior written consent and if you receive
such an offer, you will immediately
communicate the existence of the offer
and its terms to TEN.” (Our emphasis)
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Subclause (c) provided:

Questions considered by the Court

“You agree that, except with the written
consent of the Chief Executive Officer during
the term of your employment (including any
leave of absence under clause 13c), you will
not:

Did Mr Stephens breach the terms of the
Ten Agreement?

… iv. Become an employee, agent or
contractor of another person;…” (Our
emphasis)
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Justice Stevenson agreed with submissions
made by Counsel for Seven that “if Ten is
unable to establish a breach by Mr Stephens
of the Ten Agreement, then its declaratory
relief against Mr Stephens and its intentional
interference claim against Seven fall away.
A breach of contract is the essence of the
cause of action: Allen v Flood [1898] AC 1 at
121”.
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His Honour noted that the “suggestion
as may have previously existed in United
Kingdom authority that the tort of
interfering with contractual relations could
be made out without showing breach of
contract has now decisively been rejected
by the House of Lords in OBG Limited v
Allan; Douglas v Hello! Ltd; Mainstream
Properties v Young [2007] UKHL 21;
[2008] 1 AC 1”.
His Honour found it followed that “for
Ten’s claim against Seven of ‘intentional
interference’ to be established, Ten must
first establish a breach of contract by Mr
Stephens of the Ten Agreement”.
In determining that Mr Stephens was
not in breach of the Ten Agreement,
his Honour found that by Mr Stephens
accepting Seven’s counter offer and
accepting the terms of the 2014 Seven
Contract, Mr Stephens did not breach the
terms of the Ten Agreement. Relevantly,
the Ten Agreement provided for Mr
Stephens’ employment to commence
on 9 June 2014 for a period of 2 years.
The Ten Agreement expressly provided
that during the term of Mr Stephens’
employment he was prohibited from
soliciting, encouraging or accepting any
offer of employment or offers to provide
services to any other entity without Ten’s
prior written consent and such offers
would be immediately communicated to
Ten. Additionally, Mr Stephens agreed
that during the term of his employment he
would not “Become an employee, agent
or contractor of another person…”.
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Ten alleged that Mr Stephens was in
breach of clause 5(b) and (c)(iv) of the
Ten Agreement by reason of his entering
into the 2014 Seven Contract. His Honour
dismissed these allegations on the basis that
pursuant to clause 2 of the Ten Agreement,
the term of Mr Stephens’ employment with
Ten did not commence until 9 June 2014.
The construction and wording of clause 2
was always intended to convey the term of
employment commencing on 9 June 2014
because as his Honour noted “Ten always
understood and accepted that Mr Stephens
would have to work out his three month
notice period with Seven”.
His Honour found that Mr Stephens did
not engage in conduct that was contrary
to clauses 5(b) or 5(c)(iv) of the Ten
Agreement.

His Honour held this finding was sufficient to
dispose of Ten’s claims against Mr Stephens
and Seven. Ten did not establish a breach
of the Ten Agreement by Mr Stephens and
therefore it follows that the cases against
both Mr Stephens and Seven failed.

For further information contact:
Tom Griffith, Partner
t +61 2 9253 9913
tgriffith@piperalderman.com.au
Elisabeth Pickthall, Senior Associate
t +61 2 9253 3805
epickthall@piperalderman.com.au

As an aside, his Honour noted that while
the following view was not advanced by
Ten, by reneging on the Ten Agreement,
Mr Stephens repudiated his obligations
under the Ten Agreement. Ten could have
accepted the repudiation and rescinded the
Ten Agreement looking to Mr Stephens for
damages or such other relief that may be
available. Absent the acceptance by Ten of
a repudiation, the Ten Agreement remains
on foot.
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ASX releases guidance on performance share
requirements
ASX has recently released a new guidance note 19 to assist listed companies
and companies seeking to list in structuring the terms of performance shares.
Partner, Craig Yeung and Associate, Jarrod Wilksch, review the new guidance.
What are performance shares?
Performance shares are shares that have
limited rights unless and until a designated
performance milestone is achieved. If the
milestone is achieved the performance
shares will then convert into a given number
of ordinary shares with the usual rights
attached.

Potential Listing Rule issues with
performance shares



carry any voting rights



confer rights to dividends

There are a number of ASX Listing Rules
which need to be considered when a
company intends to issue performance
shares. Most relevantly:



confer any right to participate in new
issues of shares (such as bonus or
entitlement issues),



Why issue performance shares?
ASX notes that performance shares are
generally issued in the following three
circumstances:






To a vendor selling an asset to a
company as a form of contingent
deferred consideration. This is usually
done where the value of the asset
being sold is uncertain or may vary
significantly, depending on whether
the relevant performance milestone is
achieved (for example mining tenements
which require further drilling and other
work to confirm the size and quality of
the resource).
To the directors, managers or other
staff of a company to incentivise them
to achieve particular performance
milestones.
As part of an employee incentive
scheme.



Listed entities have an ongoing
obligation to have a structure that is
appropriate for a listed entity.

Further, an entity seeking to become listed
must have a structure that is appropriate
for a listed entity.
Guidance Note 19 (GN 19) provides
guidance on the application of these listing
rules to the issue of performance shares.
It also provides a number of examples of
instances where it considers that a listed
entity (or entity seeking to list) that issues
performance shares will not satisfy these
requirements.

Terms of performance shares
GN 19 sets out certain base requirements
which it will generally expect all
performance shares to satisfy. Examples
of these conditions include that the
performance shares will not:
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The terms that apply to each class
of securities in a listed entity must, in
ASX’s opinion, be appropriate and
equitable.

be transferable (including not being
quoted on ASX)
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until the relevant performance milestone
is satisfied, at which point the shares will
convert into ordinary shares.
ASX also states what it considers to be
an inappropriate number of performance
shares for a company to have on issue.
Broadly, ASX generally will not permit a
listed company (or a company seeking
to list) to issue a number of performance
shares which if converted will be greater
(whether alone or together with any
options or convertible securities) than
the number of ordinary shares in the
company on the date of issue.

Appropriate performance
milestones
GN 19 states that to meet the
requirements under the Listing Rules,
the performance milestone attached to a
performance share must be appropriate
and equitable. The policy considerations
that ASX takes into account in
considering these questions broadly
include:


There must be an appropriate link
between the milestone and the
transaction or purpose for the issue
of the performance share.
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The performance milestones must
be clear and objective so investors
can have an understanding of and
reasonably level of certainty as to
when the milestones will be met.
The number of ordinary shares into
which the performance shares may
convert must be fixed or calculated
by reference to a formula that
delivers a fixed outcome.
The performance shares must have a
time limit by which the performance
milestone must be achieved.

Shareholder Approval and
Disclosures
GN clarifies that ASX will generally impose
a condition that a listed company obtain
shareholder approval before issuing any
performance shares.
It also sets out:


the disclosures that should be made
in the notice of meeting seeking
shareholder approval



after the performance shares have
been issued, the disclosures that should
be made if any of the performance
milestones are satisfied (or fail to
become satisfied by the expiry date) and
the consequences of such satisfaction
(or non-satisfaction).

Applying for in-principle advice
GN 19 encourages companies proposing
to issue performance shares to first
consult with ASX and apply for inprinciple advice that the terms of the
performance shares will satisfy the Listing
Rule requirements.
In making the submission, the onus is
on the company seeking the in-principle
advice to satisfy ASX that the terms of the
performance shares should be acceptable
to ASX. Accordingly, the application
should contain submissions from the
company as to why ASX should not
object to the terms of the performance
shares.

For further information contact:
Craig Yeung, Partner
t +61 8 8205 3435
cyeung@piperalderman.com.au
Jarrod Wilksch, Associate
t +61 8 8205 3433
jwilksch@piperalderman.com.au

www.piperalderman.com.au
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Federal Court eggs the ACCC: video link for
free range expert denied
Dispute Resolution Senior Associate, Ben Hartley, looks at the decision in
Australian Competition and Consumer Commission v Pirovic Enterprises Pty Ltd
[2014] FCA 544 in which the Federal Court refused an application to have its
expert evidence be given by way of video link.
The applicant, the Australian Competition
and Consumer Commission (ACCC),
commenced proceedings against Pirovic
Enterprises Pty Ltd (Pirovic) alleging that
Pirovic had engaged in misleading and
deceptive conduct contrary to section
18 of the Australian Consumer Law.
The alleged conduct relates to Pirovic
marketing its eggs as ‘free range’ and is
one of a number of cases that have been
commenced by the ACCC dealing with
credence claims and in particular the
concept of ‘free range’.
In March this year the proceeding was set
down for trial in September for a period
of two weeks. In May the ACCC filed an
application seeking, amongst other things,
that the evidence of its expert be given by
way of video link. Section 47ACD of the
Federal Court Act of Australia 1976 (Cth)
provides that:
“The Court or a Judge may, for the
purposes of any proceeding, direct or
allow testimony to be given by video link,
audio link or other appropriate means.”

The ACCC proposed to call an expert
based in the United Kingdom with expertise
‘on the behaviour of laying hens in free range
egg production systems.’ The difficulty for the
ACCC was that the expert was unwilling to
travel to Australia to give evidence in person
because:






She had teaching and other academic
commitments throughout the year
and if required to travel to Australia
she would need to obtain a period of
approximately two weeks free of all
other commitments.
She had booked an annual holiday in
September (overlapping the second
week of trial) and would not be able to
travel in the period immediately prior to
her leave.
She found long distance travel physically
discomforting and would not be able
to travel to Australia from the United
Kingdom and appear in court the next
day or the day after.

His Honour, Justice Flick, noted that the
exercise of the discretion conferred by
section 47A(i) must be guided by the facts
and circumstances of each case in which
leave is sought to lead evidence in by way of
video link. Some relevant factors governing
the exercise of the discretion and noted by
his Honour included:


The extent to which the witness seeks
to give evidence of facts relevant to the
dispute as opposed to opinions founded
upon agreed facts or assumptions.



Whether the parties are in agreement
as to the utility of allowing evidence to
be given by video link.



The extent to which any crossexamination may be inhibited by the
absence of the witness being present.



The reason proffered by the witness
for not being able to be present to give
evidence.

The nature of the discretionary power
conferred by this section was at the heart
of the parties’ dispute.
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The above matters, by no means exhaustive,
had to be looked at in the context of what
is considered by the Court to be in the best
interests in the administration of justice,
including the need to ensure justice is done
between the parties.
Having regard to these matters, the ACCC
was refused permission to call expert
evidence by way of video link. Justice Flick
arrived at this decision based on a number
of reasons, including:


Any inability to rely on the proposed
expert’s evidence does not deny the
ACCC from calling another suitably
qualified expert.



It was far from certain whether the
expert would be giving evidence of
contested facts or opinion evidence
founded upon assumed facts.



A written report of the expert was not
yet available and, accordingly, Pirovic
was unable to make an informed
judgment on the need to cross-examine,
and if so, the nature and extent of that
cross-examination.



The reasons advanced by the expert for
being unable to attend in person were
not persuasive.

PA e-Bulletin

The decision in ACCC v Pirovic provides
useful guidance to parties considering the
use of video link technology to adduce
evidence at trial. While each case will turn
on its own unique facts and circumstances,
parties need to be mindful that the Court
will ultimately be guided by what is in the
best interests of the administration of
justice. Special care will need to be taken
when seeking leave to have an expert give
evidence by video link given that the expert
witness is in the special position of providing
opinion evidence with a view to assisting the
Court on matters of a specialist nature.
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Ben Hartley, Senior Associate
t +61 3 8665 5553
bhartley@piperalderman.com.au
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The importance of accurate subpoenas
A well-directed, well-drafted subpoena is an invaluable weapon in the armoury of the
corporate litigator. In this article, Senior Associate McKenzie Moore discusses recent
changes to procedural rules governing subpoenas in the Equity Division of the NSW
Supreme Court as well as the Court’s recent decision In the Matter of North Coast
Transit Pty Ltd [2013] NSWSC 191 (Busways).
Practice Note SC Eq 11
On 26 March 2012, the NSW Supreme
Court issued Practice Note SC Eq 11
(Practice Note) which applied to all new
and existing proceedings in the Equity
Division. The Practice Note sets out that
the Supreme Court will not make an order
for disclosure of documents until the parties
to the proceedings in the Equity Division
have served their evidence, unless there are
exceptional circumstances necessitating such
disclosure.
While it has become clear over the past 2
years that Notices to Produce can subvert
the provisions of the Practice Note, it is
unclear whether subpoenas issued in the
Equity Division of the NSW Supreme Court
can fall foul of the Practice Note.
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To Subpoena or Not to Subpoena in
the Equity Division?
In Busways, the Eighth to Sixteenth
Defendants caused a subpoena to be issued
to the Proper Officer of Transport for NSW
(TfNSW) requiring production of copies of
confidential Sydney Metropolitan Bus Service
Contracts with four different bus service
companies (Interested Parties) with the
purpose of assisting their expert on opining
on the value of the Busways transport
company (Subpoena). Piper Alderman
represented 3 out of the 4 Interested Parties
in an application as relevant parties under
r33.4 of the Uniform Civil Procedure Rules
2005 (NSW) to set aside the Subpoena.
TfNSW also applied to have the Subpoena
set aside. His Honour Justice Black heard the
Motion.
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The Interested Parties argued that the
Subpoena should be set aside as it was both
oppressive and an abuse of process in that
it had no legitimate forensic purpose, and
the expert was not qualified to opine on the
evidence contemplated by the Defendants.
In addition, it was alternatively submitted
that the Subpoena should be set aside by
reference to the Practice Note. That is,
the Interested Parties argued that the issue
of the Subpoena was premature given the
Statement of Claim was currently being
amended and evidence had yet to be filed,
and relied upon the unreported case of
New Price Retail Services v Hanna; Australian
Pharmaceutical Industries v Hanna [2012]
NSWSC 422. In that case, Justice McDougall
found that subpoenas issued in those
proceedings were not issued for a legitimate
forensic purpose where a Commercial List
Response and evidence had yet to be filed.
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Justice Black held that in accordance with
the primary submissions by the Interested
Parties, the Subpoena should be set aside
in general as it was oppressive and/or an
abuse of process. He was therefore, not
required to decide whether the Court
had a wider discretion to set aside the
Subpoena on the basis that its issue was
premature and was an attempt to subvert
the Practice Note.
However, his Honour did observe
(at [55]) that a subpoena issued to a
third party requiring the production of
several specifically identified documents
would not, in the ordinary course,
be inconsistent with the objectives of
the Practice Note, such that it could
be characterised as subverting those
objectives. His Honour then went on
to remark that he could, however, see
considerable force in the reasoning of
Justice McDougall in New Price and noted
that similar considerations to those
underlying the Practice Note attend to the
issuing of subpoenas where documents
are sought from third parties. As such, his
Honour noted in obiter that an issuer of a
subpoena should be able to demonstrate
from the pleadings and from the evidence
the precise issues in respect of which
production of documents are required.
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Has it all become clearer?
It is clear that subpoenas do not in the
first instance fall within the confines of
the Practice Note. Nevertheless, legal
practitioners need to be careful about the
way they craft the scope of documents
sought and the timing of any subpoenas
issued in the Equity Division of the NSW
Supreme Court. As such, they should
expect a critical view to be taken of
subpoenas issued early in the proceedings,
including where expert evidence is used
as the basis for a request for disclosure of
documents.

Where a subpoena is directed towards a
clearly identified set of documents which
have demonstrable forensic value to the
issuing party, it is reasonable to assume that
the courts will find that the subpoena is not
attempting to subvert the confines of the
Practice Note. However, it may be more
difficult to demonstrate the precise issues in
respect of which production of documents
by a third party under a subpoena is
required where the pleadings and evidence
are not progressed.

McKenzie Moore, Senior Associate
t +61 2 9253 3856
mmoore@piperalderman.com.au
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