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Administrator’s duties and superannuation
benefits
McIntosh v McIntosh [2014] QSC 99
This recent decision of the Supreme
Court of Queensland deals with an area
of the law which has growing practical
importance in view of the growth of
personal superannuation. The amount
invested in superannuation and receivable
by way of a death benefit can often be well
in excess of the amount of funds in the
estate itself.
In this case, the court was asked to
determine how the legal personal
representative of her deceased son should
deal with the entitlement to payment of his
superannuation upon his death.

Facts
The applicant and the respondent were
respectively the estranged parents of their
deceased single son who died without
children or a Will. The deceased lived with
his mother at the date of death.
In September 2013, the applicant mother
was granted Letters of Administration of
her son’s estate and deposed in an affidavit
to a high level of conflict between herself
and her former husband. Consequently,
she did not believe that a joint grant to
them of Letters of Administration was
workable. She also deposed that if she
were appointed Administrator of the
estate, she acknowledged that she was
required to collect her son’s assets, pay his
liabilities as soon as possible and distribute
his residuary estate by dividing it equally
between herself and the respondent. She
said, “I propose faithfully to do this”.
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After obtaining a grant of Letters of
Administration the applicant made three
separate applications to superannuation
funds of which her deceased son
was a member claiming to be in an
interdependent relationship with him for
the purposes of the Superannuation Industry
(Supervision) Act 1993 & Regulations and
was therefore his financial dependant
for those purposes. The superannuation
benefits totalling $453,748.69 were
then paid to the applicant personally. In
comparison, the net assets of the estate
appeared to amount to $80,000.00.
The respondent objected to the
applicant’s conduct and payment of
the superannuation to her as he would
otherwise only receive half of the net
estate assets.
In March 2014, the applicant filed an
application for advice and direction
pursuant to the Succession Act 1981 (QLD)
and section 96 of the Trusts Act 1973
(QLD) whether as the Administrator she
was required to pay to the estate the
superannuation benefits which she had
received. In essence, the applicant argued
that she should be entitled to retain the
benefit of all of the superannuation paid to
her while the respondent submitted that
the applicant should be required to account
to the estate for those monies which would
then be divided under the Intestacy Rules,
equally between the applicant and the
respondent.
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Whilst the applicant conceded that once
she was appointed as Administrator she
was in a fiduciary relationship with the
beneficiaries of the intestate estate, she
argued that she did not breach any such
duty in the circumstances of this case.
She submitted that the duty expressed
in section 51(1)(a) of the Succession Act
1981 to collect and get in the real and
personal estate of the deceased did not
include the right to compel the trustee of
the superannuation fund to exercise its
discretion according to the Superannuation
Deed, in favour of the estate. Neither
the superannuation benefits nor the right
were assets of the estate to which the duty
in section 52 of the Succession Act 1981
would attach.
The applicant also submitted that as the
potential conflict between her duty as
Administrator and her interest in receiving
the superannuation benefits personally
was known before she was appointed
Administrator, an application for
payment of the superannuation benefits
to the estate did not form part of the
Administrator’s duties.
The respondent submitted that
the applicant, as the legal personal
representative, had a positive duty under
section 52 of the Succession Act 1981 to
get in the assets of the estate. She also had
a fiduciary duty not to allow a conflict of
personal interest in duty to occur. Seeking
a payment of the superannuation death
benefit to herself personally, without
also doing so on behalf of the estate or,
otherwise, not informing the respondent
so that he could do so, breached both of
those duties.
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Outcome and principles

•

The applicant was not the executor
of a Will whom a Willmaker may
have known had a known conflict of
interest and would be taken to have
accepted that a conflict could arise.

There was not sufficient disclosure by
the applicant for the court to infer that
she would be placed in a position of
conflict nor for the respondent to give
his informed consent to that position of
conflict.

•

The appointment of an Administrator
was made by the court for the due
and proper administration of the
estate and the interest of the parties
beneficially entitled.

The applicant made application to the
superannuation funds on 30 September
2013 which was after the order made
on 24 September 2013 that Letters of
Administration be granted to her.

•

After that order, the applicant acquired
the fiduciary duties which are reposed in
the office of an Administrator.

•

In this case, there was a clear conflict
of duty and interest contrary to her
fiduciary duties as Administrator which
she resolved in favour of her own
interests.

The court considered the following
relevant principles:
•

•

•

In this case, the applicant did
not disclose to the court that
she intended to apply to the
superannuation funds for the death
benefits to be paid to her personally.
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•

When the applicant made application
to each of the superannuation
funds for money to be paid to
her personally, rather than to the
estate, she was preferring her own
interest to her duty as legal personal
representative.

•

As such, she acted in breach of her
fiduciary duty as Administrator of
the estate and in breach of the duty
expressed in section 52 (1)(a) of the
Succession Act 1981.
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•

•

•

An Administrator of an intestate estate
has a duty to apply for payment of
superannuation funds to the estate and
has no proprietary right to the funds.
The exercise of a discretion is different
to the duties falling upon a trustee of a
superannuation fund where a binding
nomination has been executed in which
case the trustee is required to pay the
benefits so nominated.
There was no binding nomination
in this case so the trustees of the
superannuation funds were obliged
to comply with Regulation 6.22 of the
Superannuation Industry (Supervision)
Regulations and pay the benefits to
the legal personal representative, the
member’s dependant or dependants.
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•

The failure of the applicant to apply
for payment to herself as legal
personal representative was in
breach of her fiduciary duty to act in
the best interests of the estate, for
which she may be held liable by the
court.

Having regard to those considerations,
the applicant was required to account
to the estate for the benefit which she
gained for herself in breach of her duty
which in this case meant transferring
the payments received from the three
superannuation funds from herself to the
estate of her son.
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Comment: This case is a reminder
of the fiduciary obligations of legal
personal representatives. It is likely
that this case could been avoided
if the deceased son had prepared
a binding death benefit nomination
with the superannuation funds
directing the death benefit be paid
to his mother and importantly,
had prepared a Will nominating
his mother as the executor of his
estate. The circumstances once
again demonstrate the importance
of estate planning for all individuals
irrespective of their personal
circumstances and size of their estate.
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Further provision for adopted child
Hynard v Gavros [2014] SASC 42

The South Australian Supreme Court
considered whether the adopted daughter
of the deceased was entitled to further
provision from her estate.
The deceased died on 28 September
2012. Pursuant to her Will, the deceased
made some monetary bequests and gifted
the balance of her estate to her sister.
The daughter of the deceased received a
bequest of $2,500 and so sought further
provision from the court.
The daughter was adopted by the deceased
and her husband when she was three days
old. They separated when the daughter
was eight years old and she subsequently
lived on a full time basis with her father
who relocated them both to Queensland.
The daughter always maintained a
relationship with the deceased, visited and
lived with the deceased in Adelaide on
various occasions. The deceased and the
daughter also spoke regularly by telephone.
When considering whether it was
appropriate for the daughter to receive
further provision from the estate, the court
looked at the relationship between the
daughter and the deceased and found that
there was no evidence to suggest that the
relationship had ever broken down. The
court then analysed the financial position
of both the daughter and the deceased’s
sister, including their employment
situations, personal assets and liabilities,
the financial position of their respective
spouses and the personal circumstances of
their respective dependents.
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The daughter’s evidence was that she was a
student, who received a minimum income
from Centrelink. She owned a house inherited
from her father which was subject to a
mortgage. The deceased’s husband was in
stable employment and they had a combined
superannuation balance of approximately
$66,000. The daughter had a 10 year old son
who was diagnosed with a developmental
and psychological condition, which required
regular medical care. Her son’s condition also
required him to attend a school with a special
education unit which was a considerable
distance from their home, causing her to incur
additional expenses. The court found this to
an important consideration when determining
whether adequate provision was made for the
daughter in the Will.

Comment: Had the deceased
received considered advice regarding
her potential duty to provide for
her adopted daughter, this case may
not have been before the court.
Of course a moral duty to provide
for a particular beneficiary is not
enough on its own and the outcome
in this case weighted heavily on
not only the circumstances of the
relationship between the deceased
and the daughter but the personal
and financial circumstances of both
competing beneficiaries.

The deceased’s sister was 63 years old and
worked part time. She also owned a home
in her sole name which was subject to a
mortgage and had various liabilities.
Upon consideration of these facts the court
considered the position of the deceased and
determined “what a wise and just person
would have done at that time with full
knowledge of the relevant circumstances.”
It was found that the deceased had failed to
satisfy her moral duty to her daughter and
the provision made for her was not “proper”
by reference to what the daughter “ought to
have in the circumstances and not what she
needs.” It was without good reason for the
deceased to prefer the interests of a sibling
over a child. Accordingly, the Court ordered
that the daughter receive 55% of the residue
of the estate, with the sister to receive the
balance.
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Is the beneficiary alive - or not?
Estate of Ian Roderick Douglas, Cummins & Anor v Wu [2014] NSWSC 478
When Ian Roderick Douglas died in 2013
as an unmarried man, he left a Will which
had the following clause:
“As to one half of the residue: for my
daughter DARCEL WU of [address].
As to the other half of the residue: for
my other daughter whom I am yet to
find and whose name and whereabouts
are unknown to me at the time of my
Will but is believed to live in Victoria
(“my Victorian daughter”). If it can be
established that she died before the
leaving children then those children then
her children [sic] shall take the share
which their mother would otherwise have
taken.
If my Victorian daughter cannot be found
or is proved not to have survive me and to
have dies without children then the share
she would have taken shall pass to my
daughter DARCEL WU.”
Neither the executors, or any other
person named in the Will, including
the deceased’s daughter Darcel, had
any knowledge of the deceased having
another daughter.
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The executors approached the Supreme
Court of New South Wales for directions
that they would be justified in distributing
the whole of the estate to Darcel without
prejudice to the rights of the Victorian
daughter if it ever be established that she
existed and survived the deceased, or to the
rights of any children she might have had.
In the first instance, the court directed that
there be advertisements placed in Victorian
newspapers, including regional newspapers,
for any person having knowledge of the
Victorian daughter or her children. No
response was received. However, it
emerged from evidence given by Darcel that
her maternal uncle might be able to provide
further information concerning the existence
of a Victorian daughter.
Thereafter, at the direction of the court
the executor embarked on obtaining
comprehensive affidavit evidence about the
deceased’s personal history going back to
the late 1950’s and early 1960’s, including
evidence from relatives and neighbours of
the deceased and other people that knew
him. The court found that it was probable
that the deceased had another daughter
who was probably born in the late 1950s or
early 1960s but she was not located.
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After embarking on that exercise, the court
was satisfied that all reasonable attempts had
been made by the executors to locate the
beneficiary described by the deceased as his
Victorian daughter.
The order sought by the executors is known
as a “Benjamin order”. The effect of such
an order being to relieve the executor of
liabilities from the estate should it be proven
in the future that the estate or part of it was
distributed to the wrong person.
As all reasonable enquiries had been made
as directed by the court, it was ordered
that the executor would be justified in
distributing the whole of the residuary estate
of the deceased to his surviving daughter
Darcel.

Note: Under a Benjamin order,
whilst the executors were at liberty
to distribute the estate, it does not
prejudice the right of the Victorian
daughter or her children to claim her
share of the residuary estate from
Darcel if it ever be established that
she or they existed and survived the
deceased.
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The Will is lost - will a copy do?
In the will of Gregory Thomas Barnes [2014] QSC 66
When Gregory Thomas Barnes died in 2013
he was a single man and had no children of
his own.
An original Will for the deceased could not
be located, however a copy of a Will came
into the possession of the applicant, the
brother of the deceased, Peter Barnes. The
solicitors for the respondent, Mr Sullivan,
had subsequently provided that document
to Mr Barnes.
It was properly executed on 25 February
1991 and the effect of the document was
to revoke all former Wills and to leave
the deceased’s estate equally to his three
brothers. Mr Barnes sought to have the
copy Will admitted to probate.
At the time of his death, Mr Sullivan,
contended that he was de facto partner of
the deceased .

The evidence of the deceased’s solicitor
indicated that as his health deteriorated,
the deceased was interested in making a
new Will, possibly giving Mr Sullivan a right
to occupy his house after his death, but no
such Will was executed or agreed to. The
deceased was apparently proceeding on
the basis that the copy of the Will would
operate unless and until it was changed.
There was no compelling evidence of a
major rupture in the relationship between
the deceased and his three brothers that
may have prompted his cutting them out
of his Will, but rather evidence was given
by the deceased’s sister-in-law that shortly
prior to his death he told her that his Will
was “all sorted” and everything was “filed
together”. In addition, Mr Sullivan spoke
to her about “changing Greg’s Will” as if a
Will was then in existence.

In the circumstances, the court concluded
that the deceased was a careful man who
would not have contemplated destroying
his Will and not making another, such
that he would die intestate and which
therefore combined to rebut the
presumption of revocation.
Therefore, the copy Will was admitted to
probate.

Comment: Perhaps if the deceased
had provided his executor with
a copy of the Will, or at the very
least advised him where the original
was kept, such an application to
the Supreme Court may have been
avoided.

Mr Sullivan lodged a caveat, the effect of
which meant Mr Barnes’ application for
probate of the copy Will was requisitioned
by the Probate Registry of the court.
Notwithstanding diligent searches, the
original of the Will could not be found and
therefore, a rebuttable presumption of
revocation arose.
The court was concerned as to:
•

Whether the presumption that the
original Will was destroyed had been
overcome by Mr Barnes.

•

Whether over the following two
decades since the deceased made the
Will, anything arose which showed that
the deceased had reason to revoke the
Will by destroying it.
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