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Welcome to this edition of Insolvency Update, looking at
topical and important issues in relation to insolvency and
bankruptcy law.
June 2014
Freezing orders - do they apply
to all jurisdictions?
A recent case involving frozen funds
held by American Express in the US has
highlighted the difficulty of enforcing
freezing orders internationally. In this particular instance,
Warren Jiear, Head of Piper Alderman’s Insolvency
team, was able to use this to assist liquidator, Blair
Pleash of Hall Chadwick, to recover substantial funds
owing to an insolvent company.

Victorian Court of Appeal broadens
scope of “benefit” under section
588FDA
In Vasudevan v Becon Contructions (Australia)
Pty Ltd [2014] VSCA 14, the Victorian Court
of Appeal recently delivered a decision which has broadened
the scope of an unreasonable director-related transaction
under section 588FDA of the Corporations Act 2001 (Cth)
(Act). Senior Associate, Elisabeth Pickthall and Associate,
Stefano Calabretta discuss the case.

Liquidators wanting court
approval for commercial
decisions - when is it
appropriate?
Despite the power to provide directions
to Administrators and Liquidators specifically provided
in the Corporations Act, one consistent theme arises
in the cases – the Courts will not second-guess purely
commercial decisions of practitioners. The line between
commercial decisions and those where the Courts will
give guidance can however be difficult to discern in any
particular case. The recent matter of In the matter of
AWA Limited (Administrators Appointed) (Receivers
and Managers Appointed) ACN 111 674 661 [2014]
NSWSC 249 (Re: AWA) continued this approach and
discussed when it is appropriate for an Administrator
to seek the Court’s approval of a commercial decision
in respect of the Administration process – to borrow
monies and pay out a secured creditor. Associate, Sarah
Drinkwater and Lawyer, Tim Logan discuss the case.

Can sharing documents waive
privilege?
Lawyer, Lucinda Carter looks at the recent
decision in Asahi Holdings (Australia) Pty Ltd
v Pacific Equity Partners Pty Limited (No 2)
[2014] FCA 481, that reinforces the need to ensure that an
express relationship of confidentiality exists when sharing or
disseminating documents subject to legal professional privilege.
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Freezing orders - do they apply to all
jurisdictions?
A recent case involving frozen funds held by American Express in the US has
highlighted the difficulty of enforcing freezing orders internationally. In this
particular instance, Warren Jiear, Head of Piper Alderman’s Insolvency team,
was able to use this to assist liquidator, Blair Pleash of Hall Chadwick, to recover
substantial funds owing to an insolvent company.
Funds held by American Express Australia,
a wholly owned subsidiary of American
Express Corporation, (Amex USA), a
United States company. Amex USA were
subject to a freezing order issued out of
Courts in Texas, restraining any financial
institution from dealing with the funds. In
the application heard on 23 April 2014,
orders were made in the Supreme Court
of Queensland for the funds to be paid to
the company in liquidation.
The claim to funds was made in the face
of strident opposition from Receivers
in the USA and US Regulatory bodies
(the SEC and the CFTC). Despite that
opposition, the Liquidator maintained
that the funds should rightfully be paid
to him for the benefit of all creditors
of the company, as the US Receiver
was only representing certain groups of
creditors. With our assistance orders
were ultimately made which saw the funds
being paid for the benefit of all creditors
of the company.

Background to the case
Investment Intelligence Corporation
Pty Ltd (in liquidation) (the Company)
operated entirely online in a format where
the director provided various life and
financial coaching webinars and as a part
of one aspect of its business, also gave
recommendations in relation to companies
who would be appropriate to manage
investments on behalf of members of the
public, trading in the foreign exchange
market (FOREX).
Customers of the Company purchased
memberships, which allowed them
access to the Company’s website for life,
business coaching and other tutorials –
they are referred to as Members. Once
a membership was purchased, Members
were introduced to a third party investment
platform who could facilitate them investing
funds, whereby their investment was to
be traded by professional FOREX traders
at their discretion (i.e. Members had no
control over what trades were done, by
whom or in what amount). The minimum
investment for those Investors was
US$10,000 or £10,000.

Many of the membership subscriptions
purchased by Members were paid for
using American Express cards. Those
payments were processed by Amex
USA and at the time of the liquidation,
the funds were in a merchant account
held by American Express Australia
(AMEX Australia) pursuant to terms
agreed between AMEX Australia and the
Company.
Ultimately, due to what appears to
have been a fraud perpetrated in the
Netherlands, Investors lost approximately
60% of their investment.

Assets frozen
The Company’s assets were frozen
after complaints were made to ASIC in
Australia and the SEC/CFTC in the US.
As a result of freezing orders obtained
by ASIC, the Company’s website was
shut down and it was prevented from
continuing to trade. The SEC and CFTC
obtained the appointment of a receiver in
Texas (US Receiver) and freezing orders
were also issued in Texas restraining any
dealings by any financial institution with
funds payable to the Company.
Investigations are currently being
undertaken in the UA by the SEC/
CFTC and Australia by ASIC as to
alleged fraudulent activity surrounding
the platform. There are also criminal
proceedings on foot in the Netherlands
against third parties in relation to the
platform.
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Liquidator appointed in Australia
Subsequent to the US Receiver’s
appointment, Blair Pleash was appointed
Administrator, and subsequently
Provisional Liquidator and Liquidator
of the Company. Following this
appointment, ASIC’s freezing order was
lifted in Australia in 2013, however a
United States freezing order remains in
place.
Throughout the course of Mr Pleash’s
appointment, he has recovered funds of
the Company to distribute to creditors.
Similarly, the US Receiver has separately
been recovering funds for distribution.
Upon the freezing orders being made
by ASIC, AMEX Australia froze their
account with the Company. The funds
held by AMEX Australia were retained
in a merchant account (AMEX Funds).
The Liquidator sought to have the
AMEX Funds paid into the Company’s
liquidation account to be made available
for distribution to all creditors.
The US Receiver also argued an
entitlement to the AMEX Funds,
although did not ever set out the basis of
this alleged entitlement. The US Receiver
simply alleged that the US Restraining
Order prevented distribution of the
AMEX Funds without an order from
the US Federal Court allowing same.
Not unsurprisingly, AMEX Australia and
Amex USA sought to not be involved in
the dispute - they wanted to avoid being
caught between two competing court
orders.
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Proceedings in the Supreme Court of
Queensland
When negotiations failed, the liquidator
was left with no option but to apply to
the Supreme Court of Queensland for the
AMEX Funds to be paid to the Company.
AMEX Australia was a Respondent to this
proceeding, and a copy of the application
and supporting affidavit was provided, a
month before the hearing to ASIC; the US
Receiver, CFTC and SEC.
Only AMEX Australia appeared at the
hearing, with the US Receiver providing
written submissions to the Court.
While there was evidence of service of the
freezing order on Amex USA, there was no
service in Australia on Amex Australia. The
Court acknowledged the US Restraining
Order, but determined that it was not
sufficient to restrain dealings with the monies
by Amex Australia.
The Court determined that, given the
liquidation is occurring in Australia, AMEX
Australia is an Australian Company, and
the AMEX Funds were located in Australia,
the Supreme Court of Queensland was the
appropriate court to determine the matter.
The Court acknowledged that the US
Receiver, the SEC, the CFTC and ASIC had
been provided notice of the application, and
determined that it was not necessary for any
of those parties to be named as respondents
or served formally with the material.
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Given the above, the Court found that the
Corporations Act powers of the Court
and the Liquidator were operative and
the US Orders did not operate to oust
that jurisdiction Accordingly, the Court
ordered that the AMEX Funds comprised
part of the property of the Company for
the purposes of section 474(1)(a) of the
Corporations Act 2001 and that they be
paid to the Company.

What the decision tells us
The concerns of Amex Australia and
the decision of the Court highlight the
difficulties which can face practitioners
given the complexity of modern
international business transactions. This
case is a careful reminder for those
involved in disputes between international
companies and financial institutions – a
freezing order in one jurisdiction does not
automatically protect all assets worldwide.
This is particularly so when considering
entities where parent companies (or their
subsidiaries) may be located in different
jurisdictions to the entity which may hold
the assets you are seeking to protect/
enforce against.
For further information contact:
Warren Jiear, Partner
t +61 7 3220 7709
wjiear@piperalderman.com.au
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Liquidators wanting court approval for
commercial decisions - when is it appropriate?
Despite the power to provide directions to Administrators and Liquidators
specifically provided in the Corporations Act, one consistent theme arises in
the cases – the Courts will not second-guess purely commercial decisions of
practitioners. The line between commercial decisions and those where the Courts
will give guidance can however be difficult to discern in any particular case.
The recent matter of In the matter of AWA Limited (Administrators Appointed)
(Receivers and Managers Appointed) ACN 111 674 661 [2014] NSWSC 249
(Re: AWA) continued this approach and discussed when it is appropriate for an
Administrator to seek the Court’s approval of a commercial decision in respect of
the Administration process – to borrow monies and pay out a secured creditor.
Associate, Sarah Drinkwater and Lawyer, Tim Logan discuss the case.
Background



The background facts in relation to RE:
AWA are as follows:








The Plaintiffs were appointed as
Administrators to AWA Limited
(AWA) on 25 February 2014.
The initial investigations of the
Administrators indicated that AWA
had significant assets, including
current debtors, work in progress and
inventory, and, in relation to liabilities,
78 secured creditors registered on
the PPSR. The major secured creditor
was Moneytech Finance Pty Ltd
(Moneytech), which was owed $2.741m
secured by a fixed and floating charge.
The Administrators considered that the
best commercial outcome for creditors
was a sale of AWA’s business as a going
concern, and a number of parties had
expressed an interest.
On 28 February 2014, Moneytech
appointed Receivers and Managers
(Receivers) pursuant to its security.
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The Receivers were incurring
remuneration of $200,000 to
$250,000 per week, and proposed to
retrench some employees and factor
further debtors. The Administrators
considered this to not be necessarily
in the best interest of the creditors as
a whole, and therefore sought funding
to pay Moneytech out and retire the
Receivers.
The Administrators found two
potential funders who provided
funding proposals, and sought to
accept a proposal from Woolley GAL
II Plt Limited (Woolley), who was
introduced to the Administrators by a
director of AWA.

The application
The Administrators sought directions
pursuant to section 447D of the
Corporations Act 2001 (the Act) that
they were justified in entering into a loan
agreement with Woolley.
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The Administrators also sought relief
pursuant to section 447A in respect to:


Extending the Administrators’
personal liability referred to in
section 443A.



Indemnifying the Administrators
pursuant to section 443D.



Providing the Administrators with a
lien pursuant to section 443F.

Consideration and decision
The Court considered that the relief
sought pursuant to section 447A was
not necessary, because the Corporations
Amendments (Insolvency) Act 2007
expressly extended the scope of section
443A to include repayment of money
borrowed. This legislation became
effective subsequent to the case of Re
Ansett Australia Limited (No 1) [2005]
FCA 1806, in which orders similar to
those sought by the Administrators were
made. Ultimately the Administrators
abandoned this portion of their claim
and section 447A relief was not pursued
at the hearing.
June 2014

The Administrators instead sought
directions pursuant to section 447D of
the Act.
When considering whether or not it
was appropriate for the Administrators
to approach the Court for directions
pursuant to section 447D, His Honour
commented that “it is insufficient to justify
giving such directions that the liquidator or
administrator wants reassurance about a
commercial decision”, and provided that
cases in which directions might properly
be given fell into four categories, namely:


guidance on matters of law



guidance on questions of legal
procedure



whether a liquidator should postpone
a sale in order to achieve a better
price
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where there are two competing offers
for assets and a liquidator wishes to
gain court directions in order to avoid a
subsequent allegation that he or she has
acted improperly in choosing one over
the other.

In this case, there were two competing
offers of a loan, one of which was
introduced by an associate of AWA. It was
therefore possible that creditors might
later criticise the Administrators’ haste in
accepting a loan.
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The material provided by the
Administrators showed that:


It was in the interests of creditors
generally that Moneytech be paid out
and the Receivers removed, and that
same occur expeditiously.



The Administrators had taken
reasonable steps to source proposals.
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The creditors had been consulted,
and none objected.



Moneytech was content with the
proposal.



The Administrators (and their
partners) were willing to assume
personal liability, subject to their right
of indemnity.

Given the above evidence before the
Court, and the Court’s determination
that the matter fit within one of the
four categories in which directions may
be sought, the Court made an order
pursuant to section 447D that the
Administrators were justified in entering
into a loan agreement with Woolley.

Another similar case
Briefly, Warren Jiear, Sarah Drinkwater
and Tim Logan conducted a similar
application seeking pursuant to
sections 447A and 447D, in the case
of KASH Aboriginal Corporation ICN 108
(Administrators Appointed) No 2 [2012]
FCA 789.
There, the administrators required
funding for the Aboriginal Corporation
(Corporation) to make required repairs

Insolvency Update

to property owned by the Corporation in
order to secure a lease of the property to
the Salvation Army. The premises provided
support of indigenous and other persons
in respect of alcohol and drug addiction
support and was the only facility of that
nature for a substantial distance. As such,
there was a public benefit in ensuring the
facilities were maintained. The Salvation
Army would not lease the premises if
the repairs were not completed, and the
Corporation had no capacity to fund the
repairs itself, or secure third party funding.
Here, the Administrators, through a service
company sought to provide the funding
to the Corporation. The orders sought
by the Administrators were made by the
Court, with Collier J providing the following
explanation when considering the Court’s
ability to make the orders sought:
The real question before the Court is not
whether the Court will “allow” the First
Applicant Administrators to enter the loan
and mortgage agreement they propose
– it is whether the Court will approve the
administrators so acting without becoming
personally liable for the resultant debt as
would normally follow the operation of
s443A of the Corporations Act.

Discussion
The AWA case highlights, on the one
hand, the ability of Administrators to
borrow funds without the need for court
approval, given the 2007 amendments
to section 443A. However, where
there are competing proposals, and risk
associated with accepting one proposal in
circumstances where it was referred by an
associate of the company, it is appropriate
for directions to be sought from the Court
pursuant to section 447A.

For further information contact:
Warren Jiear, Partner
t +61 7 3220 7709
wjiear@piperalderman.com.au
Sarah Drinkwater Associate
t +61 7 3220 7723
sdrinkwater@piperalderman.com.au
Tim Logan, Lawyer
t +61 7 3220 7727
tlogan@piperalderman.com.au

In my view it is appropriate to make the
orders sought by the Applicants…
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Victorian Court of Appeal broadens scope of
“benefit” under section 588FDA
In Vasudevan v Becon Contructions (Australia) Pty Ltd [2014] VSCA 14, the
Victorian Court of Appeal recently delivered a decision which has broadened the
scope of an unreasonable director-related transaction under section 588FDA of
the Corporations Act 2001 (Cth)(Act). Senior Associate, Elisabeth Pickthall and
Associate, Stefano Calabretta discuss the case.
The facts
Warren Thompson was the sole director
and shareholder of Wulguru Pty. Limited
(Wulguru) and two other companies,
Richmond Commercial Pty. Limited
(Richmond) and Mulgrave Commercial Pty.
Limited (Mulgrave).
On 23 February 2011, Mr. Thompson,
Richmond, Becon and Wulguru entered
into a deed to restructure certain debts
owing by Richmond and Mulgrave to Becon
Constructions (Australia) Pty. Limited
(Becon). Pursuant to the deed, Wulguru
(which was not in any way indebted to
Becon prior to the deed) assumed liability to
pay Mulgrave’s debt to Becon.
As security for its obligations under the
deed, Wulguru executed a mortgage over
its real property in favour of Becon. The
deed provided that upon execution of the
mortgage, Becon would discontinue legal
proceedings that had been commenced
against Mr Thompson (who was previously
the guarantor for the debts) and forever
discharge him from various liabilities.
A winding up order in respect of Wulguru
was made on 21 March 2012 and
Liquidators were appointed. Before their
appointment, Wulguru had entered into a
contract of sale to sell some of its mortgaged
property. Becon and another secured
creditor (Owenlaw Mortgage Managers Ltd)
each made a claim to the proceeds of sale of
the property as secured creditors.
PA e-Bulletin
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While the proceeds of sale of the
property were being held in an interestbearing escrow account, the Liquidators
commenced proceedings in the Supreme
Court of Victoria seeking orders that the
deed and the mortgage in favour Becon
were voidable as unreasonable directorrelated transactions under section 588DFA
of the Act. The Supreme Court of Victoria
disagreed with the Liquidators, giving rise
to the present appeal.

The law
In summary, Part 5.7B of the Act provides
that a transaction of a company is an
unreasonable director-related transaction
(and thus voidable) if:


It is a payment, disposition or an issue
of a security by the company entered
into during the four years ending on
the “relation back day”, in this case the
date of the winding-up order.



The payment, disposition or issue
of security is made to a company’s
director, to a close associate or a to
person “on behalf of, or for the benefit
of” a company’s director.



A reasonable person in the position of
the company would not have made the
payment, disposition or issue, having
regard to the benefits and detriments
to the company.
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The issue on appeal
It was not disputed by the parties that the
mortgage was a disposition of property
by Wulguru or that the deed resulted in
Wulguru incurring an obligation to make
such a disposition within the meaning of
588FDA(1) of the Act.
The main question on appeal was
whether the deed and the mortgage
engaged the operation of section
588FDA(1)(b)(iii) of the Act because
the mortgage was made to a person
“on behalf of, or for the benefit of” Mr
Thompson.

The Liquidators’ argument
The main argument advanced by the
Liquidators was that even though the
mortgage was granted to Becon, Mr
Thompson obtained a benefit by reason
of Becon’s covenant not to sue him,
which thus engaged the relevant section
of the Act.

Becon’s argument
Becon’s principal argument (which
found favour with the Associate Judge
in the Court below) was that even if Mr
Thompson might have obtained some
indirect benefit from the deed and the
mortgage because of Becon’s covenant
not to sue him, Mr Thompson did not
directly benefit from the transaction –
only Becon took a direct benefit because
the mortgage was granted in its favour.
November 2013
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In addition, Becon also argued that even
if Mr Thompson obtained a benefit, the
benefit would need to give rise to an
equitable interest, rather than a mere
financial interest or a contractual right
that Becon would not sue. This had been
the traditional conception of “benefit”
identified by Brereton J in the case of Re
Great Wall Resources Pty Ltd (in liq) [2013]
NSWSC 354.

The decision of the Court
The Court of Appeal (comprised of
Justices Nettle, Beach and McMillan)
ultimately found that there had been
an unreasonable director-related
transaction and ordered that the deed
and the mortgage be declared void ab
initio. As a result, the proceeds of sale
held in escrow could be released to the
Liquidators, and Becon did not have a
claim to those funds.

The Court of Appeal found that Mr
Thomson did in fact receive a direct benefit
because of Becon’s covenant not to sue
him. The Court of Appeal placed particular
emphasis on the notion that section
588FDA is an anti-avoidance provision
aimed at preventing errant directors from
stripping benefits out of companies to
their advantage and noted that “it is to be
presumed, therefore, that Parliament deployed
the language of the section with the intention of
achieving that objective” (per Justice Nettle at
[19]). The words “for the benefit of” are to
be given their natural and ordinary meaning
and “there is every reason to suppose that
Parliament intended not to confine the meaning
of the expression to something in the nature of
an equitable interest” (per Justice Nettle at
[24]).
Regarding the unreasonableness of the
transaction, at [32] and [33] the Court of
Appeal effectively noted that a reasonable
person in Wulguru’s circumstances would
not have entered into the transaction in
circumstances where it granted a mortgage
over a previously unencumbered asset
without any corresponding or other direct
or indirect advantage.

Conclusion
The decision has important ramifications
for liquidators and also the commercial
community at large.
For liquidators, the decision now allows
them to consider a wider range of
transactions that previously might not
have been considered unreasonable
director related transactions. For
financiers and other parties entering into
contracts or taking security over property
of companies, the decision serves as a
reminder that consideration should be
given to whether a director of a company
obtains a benefit from the transaction. If
he or she does, the transaction (and any
associated contracts or issue of securities)
may be declared to be void if the company
is subsequently wound up and a Court
finds that the transaction was also
unreasonable.
For further information contact:
Elisabeth Pickthall, Senior Associate
t +61 2 9253 3805
epickthall@piperalderman.com.au
Stefano Calabretta, Associate
t +61 2 9253 3804
scalabretta@piperalderman.com.au
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Can sharing documents waive privilege?
Lawyer, Lucinda Carter looks at the recent decision in Asahi Holdings (Australia)
Pty Ltd v Pacific Equity Partners Pty Limited (No 2) [2014] FCA 481that
reinforces the need to ensure that an express relationship of confidentiality exists
when sharing or disseminating documents subject to legal professional privilege.
Background

Decision

Independent Liquor (NZ) Limited (ILNZ),
as nominee for Asahi Holdings (Australia)
Pty Ltd (Asahi), purchased the shares
of a business operated by Flavoured
Beverages Group Holdings Limited (FBG). In
accordance with the share sale agreement,
Asahi took out policies of Warranty and
Indemnity Insurance, which covered ILNZ
and Asahi for any loss arising from breaches
of the warranties given to them by the
sellers under the agreement.

Did privilege exist?

Asahi and ILNZ (together, the applicants)
subsequently issued proceedings alleging
that the sellers misrepresented the financial
position of FBG.
In anticipation of the litigation, the applicants’
solicitors prepared a report in order to
analyse the true financial position of FBG
at the relevant time (Report). One of the
purposes of the Report was to prepare a
notice of claim under the insurance policy.
The applicants provided a copy of the
Report to their Insurer, which was marked
‘privileged and confidential’ for the purpose
of making a claim on their insurance policy.
During the proceeding, a redacted version
(to assert and protect privilege) was
provided to the respondents.
The respondents sought a full, unredacted
copy of the Report, on the basis that
privilege in the Report had been waived by
the applicants when they provided it to their
Insurer.
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It was conceded by both parties that legal
professional privilege was attached to the
original Report so the respondents were
not entitled to view an unredacted version
unless the privilege had been waived.

A summary of the principles which
a Court will take into account in
determining a waiver of privilege issue in
an insurance context are:


The type of privilege: the Report
provided to the Insurer was the
subject of ‘litigation privilege’
rather than ‘advice privilege’. This
meant that the purpose for which
confidentiality was sought to be
maintained was to keep the Report
hidden from the applicants’ actual or
potential adversary in litigation.



The nature of the disclosure: the
disclosure of the Report to the
Insurer was voluntary – which is
a fundamental indicator of acting
inconsistently with the privilege.
While the applicants had a duty of
disclosure under the policy, that
duty did not extend to providing
information that was protected by
legal professional privilege.



Existence of a common interest:
the applicants and the Insurer did
not have a common interest. At the
time the Report was provided, there
was no basis to say that the Insurer
was likely to cover the insurance
claim. In the contrary, the context
of the substantive claim created
an alignment of interest between
the Insurer and the respondents to
establish that there had been no
misleading and deceptive conduct
(and that the warranty had not
been breached). In effect, privileged
information was voluntarily disclosed
to a potential opponent, being the
Insurer.

Was there a waiver of legal professional
privilege?
The key issue was whether privilege in
the Report had been waived when a
copy of the entire, unredacted Report
was provided to the Insurer. If it had, the
respondents were entitled to receive an
unredacted copy of it.
It is well established that:


Whether privilege has been waived
will depend on whether the client
with the benefit of that privilege acts
inconsistently with the maintenance of
the confidentiality of the document in
question.



The test for determining inconsistency
is an objective one which will take into
account the relevant circumstances
surrounding the alleged waiver.



An implied waiver of privilege may
occur even though this may not reflect
the subjective intention of the privilege
holder.

In this case, the Court found that privilege
in the Report had been waived by providing
it to the Insurer.
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Terms of the policy: the terms of the
policy did not expressly require the
Insurer to keep material provided
to it confidential and no assurances
as to confidentiality were sought
or obtained from the Insurer.
Furthermore, the confidentiality of
the Report could not be implied
from the circumstances. At the
time of providing the Report, the
applicants were seeking to claim
on their policy. Accordingly, the
objective purpose of providing the
Report must have included the use
of it by the Insurer to assess the
claim under the policy. It followed
that it must have been objectively
understood that its contents may
lose their confidentiality (for example
if the Insurer needed to provide it to
third parties to assess coverage for
the insurance claim, or if proceedings
were commenced in relation to the
insurance claim).
Duty of good faith: the fact that
the Insurer was subject to a duty
of utmost good faith did not create
any confidentiality obligation or
restriction on the use of the Report
for the purposes for which it would
have been understood to have been
provided.
Privilege on the face of the
document: the Report was not
obviously sensitive or obviously
privileged so that the reader of the
material would understand that the
confidentiality of the material was
intended to be maintained. The
fact that ‘Private and confidential’
appeared on the document did not
carry much weight. It only reflected
the intention that the information not
be used for extraneous purposes.
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Express statement of confidentiality:
Finally, confidentiality in the Report was
not apparently expressly reserved when
it was disclosed. That is, there was no
express agreement or even a stipulation
spelling out the basis upon which the
Report was disclosed nor were any
limitations of the further use of the
Report stated when it was provided to
the Insurer.

In this context, the Judge also noted that:


The covering letter with which the
Report was provided to the Insurer
was not tendered as evidence of
any attempt to reserve rights of
confidentiality in the Report



The policy specifically provided for a
regime for the protection of privilege in
documents in a different context which
could have been adopted in relation to
the Report, but was not.

The decision reinforces the need to ensure
that an express relationship of confidentiality
exists when sharing or disseminating
document subject to legal professional
privilege.
For further information contact:
Michele Kramer, Partner
t +61 3 8665 5522
mkramer@piperalderman.com.au
Lucinda Carter, Lawyer
t +61 3 8665 5523
lcarter@piperalderman.com.au
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