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Superannuation and your estate planning

Examination of Ioppolo & Heresford v Conti [2013] WASC 389 and Wooster v
Morris [2013] VSC 594
In the event of death, superannuation
death benefits (death benefits) do not
automatically form part of an individual’s
estate. The terms of the superannuation
trust deed will determine whether the
superannuation trustee has the discretion
to pay death benefits to a dependant, as
defined by the Superannuation Industry
(Supervision) Act 1993 (SIS Act), or to the
legal personal representative.

The Supreme Courts of Western Australia
and Victoria have recently considered
matters in which disputes have arisen over
the payment of death benefits from a SMSF.
The strict approach taken by the Courts to
date only further highlights the importance
of obtaining appropriate advice.

Self-managed superannuation funds
(SMSFs) are becoming increasing common
and an important investment vehicle for
individuals to save for their retirement.
Latest figures from the Australian Taxation
Office estimate that at 31 December 2013
a total of 508,330 SMSFs were in existence
with 966,181 individuals being members
of SMSFs. That same report estimates the
total net value of assets invested in SMSFs
amounts to approximately $532m and for
the financial year ending 30 June 2012, the
average assets per member in a SMSF was
estimated to have accumulated $486,602.

In the case of Ioppolo & Heresford v Conti
[2013] WASC 389 the deceased, Mrs
Conti was a member and joint trustee of
a SMSF with her husband, Augusto Conti.
Mrs Conti died on 5 August 2010 having
executed a Will dated 13 January 2005.
Following Mrs Conti’s death, Mr Conti
remained the sole trustee of the fund
until 4 February 2011 when by a deed of
appointment Augusto Investments Pty Ltd
was appointed the sole trustee of the SMSF
of which Mr Conti was the director.

Given the individual wealth being held in
this manner it is important to consider
SMSFs carefully when considering an
individual’s estate plan and in particular
the preparation and use of binding death
benefit nominations. To date, disputes
arising from SMSFs and binding death
benefit nominations prepared by member
of SMSFs are rare. However, given the
number of established SMSFs now in
Australia, the value of funds now being
invested and that SMSFs generally involve
family groups, disputes are likely to
become more common.
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Ioppolo & Heresford v Conti [2013]
WASC 389

The SMSF trust deed provided that in the
absence of a binding written direction of
a member, the trustee had the discretion
to make payment of the death benefit to a
spouse, child or any other individual who in
the trustee’s opinion was dependent on the
deceased.
Mrs Conti had not prepared a binding
written direction as to the payment of her
death benefit which had effect at the date
of her death. Rather, Mrs Conti in her Will
expressed a desire that her death benefits
from the SMSF be paid to her children and
specifically stated that her husband was not
to receive any benefit. However, Mrs Conti
had prepared two binding nominations
during her lifetime dated 29 July 2002 and
10 April 2006. Both directed the trustee
of the SMSF to pay her death benefits to
Mr Conti however, the second binding
nomination lapsed on the third anniversary
of it being executed and therefore was not
of any effect at the date of her death.
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Mr Conti then caused Augusto
Investments Pty Ltd as trustee of the
SMSF to determine that Mrs Conti’s death
benefit should be paid to Mr Conti and not
to the children mentioned in the Will.
The children of Mrs Conti, who were also
the executors of her Will brought this
matter before the Court to consider the
following issues:
•

Was there an obligation for Mr Conti
to appoint one of the executors of
Mrs Conti’s Will as a trustee of the
SMSF?

•

The children argued that the SMSF
trust deed required the fund to
remain a SMSF and accordingly this
could only be achieved by reference
to sections 17A and 17A(1)(d)(i)
of the SIS Act which required an
executor to be appointed as a trustee.

•

The Court rejected that argument.
While section 17A(3) of the SIS
Act allows for the appointment
of an executor as a trustee of a
SMSF it does not require such
an appointment. In the case of a
qualifying SMSF with two members
and trustees, on the death of one of
the members it remains a SMSF for a
period of six months. If the remaining
member has not taken steps during
that six month period to bring the
fund back within the terms of a
qualifying fund under s 17A(2) of the
SIS Act then it will then cease to be a
SMSF.
Mr Conti had, in this case appointed
Augusto Investments Pty Ltd as a
corporate trustee within six months of
Mrs Conti’s death and therefore the
SMSF remained a qualifying SMSF.
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By resolving to pay the death benefit
to Mr Conti, did Augusto Investments
Pty Ltd as the trustee, do so in a
bona fide manner as required by the
terms of the SMSF deed?

•

The Court found there was no good
reason to appoint additional trustees
of the SMSF as the existing trustee was
acting in a bona fide manner and the
appointment of an additional trustee
would inevitably result in further
dispute.

Mrs Conti’s children argued that as
the trustee did not comply with the
direction in the Mrs Conti’s Will to
pay the death benefit to her children,
Mr Conti had not acted in a bona fide
manner.
The Court found there was no
evidence to support this argument.
Mr Conti had sought specialist advice
prior to exercising the trustee’s
discretion and was entitled to ignore
the direction in the Will.
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Could the one of the executors be
appointed as trustees of the SMSF
pursuant to section 77 of the Trustee Act
1962 (WA)?

•

Can the discretion exercised by the
trustee be reviewed?

Overall, the Court determined that
despite the direction in the Mrs Conti’s
Will the trustee did act appropriately and
was therefore entitled to distribute the
death benefits in his discretion.
If Mrs Conti had prepared and executed
a valid binding nomination at the time of
the execution of her Will in favour of her
children, the trustee would have been
bound to pay the death benefits in that
manner and a dispute would have been
avoided.

The Court held that there were no
grounds to justify a review of the
trustee’s decision in this case as it acted
upon advice, in a bona fide manner and
in accordance with the terms of the
SMSF.
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Wooster v Morris [2013] VSC 594
The Supreme Court of Victoria was asked
to consider a different set of facts in the
matter of Wooster v Morris [2013] VSC
594. In that case the Court considered the
validity of a binding nomination prepared
in respect of a SMSF that allegedly failed to
comply with the terms of the SMSF deed
and whether the trustee of the SMSF was
entitled to an indemnity with respect to
costs.
Mr Morris executed a binding nomination
two years before he died in favour of his
daughters of his first marriage who were to
receive all of his interest in the SMSF. Upon
the death of Mr Morris his second wife
was the surviving member and trustee of
the SMSF. She subsequently appointed her
son as a co-trustee and then a corporate
trustee, Upper Swan Nominees Pty Ltd who
were all parties to the proceedings.

The daughters, who were also
the executors of Mr Morris’ Will,
commenced legal proceedings
seeking a declaration that the binding
nomination was in fact valid and if so,
the amount of the death benefit that
should be paid to them. The parties
agreed that the issue be referred to a
Special Referee for determination. The
Special Referee determined that the
binding nomination was both valid and
binding. Consequently, the daughters
should be paid all of Mr Morris’s death
benefits in addition to interest. A dispute
subsequently arose as to the amount
of the death benefit as the financial
statements of the SMSF had been
amended after the legal proceedings
were instituted which the Special Referee
found were inaccurate and in favour of
Mrs Morris. The Court accepted the
Special Referee’s findings and adopted
the report as binding on all parties.

The SMSF trust deed required that a valid,
binding nomination must be delivered to
the trustee. It can only be assumed from the
judgement that Mrs Morris alleged that the
binding nomination was never served on her
and therefore was invalid. Mrs Morris and
her son exercised the trustee’s discretion
and resolved to and subsequently paid
the entire death benefit to Mrs Morris by
transferring the balance to her own SMSF
account.
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The daughters of Mr Morris sought costs
against both the corporate trustee and
Mrs Morris personally. Mrs Morris sought
to hide behind the corporate trustee.
The Court found that as Mrs Morris was
a trustee at the time the decision was
made to pay the death benefits to herself
and that she was also the controlling
director of the unsuccessful corporate
trustee, she had failed to take account
of the best interests of the nominated
beneficiaries, in this case the daughters.
The funds available to satisfy the payment
to Mr Morris’ daughters also came
into dispute. The daughters argued
that the entire proceeds of the SMSF,
including those in the account of Mrs
Morris should be available and not just
the balance of Mr Morris’ account at
his date of death. That argument was
opposed by Mrs Morris. Mrs Morris and
the corporate trustee also sought an
indemnity from the SMSF for payment of
their own costs.
The Court held that all moneys in
the SMSF were available to meet the
payment to the daughters including
interest and their costs. Due to Mrs
Morris’ conduct in paying the death
benefits in her favour she had not acted
impartially in the administration of the
trust and therefore, had breached her
obligations by putting her own interests
ahead of the other beneficiaries.
Consequently, she was denied a right
to indemnity from the SMSF and liable
to pay her own costs of defending the
proceedings.
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Trustee’s discretion and when to seek judicial
advice
Application by Cottee re Estate of Smith [2013] NSWSC 47
The Supreme Court of New South Wales
was asked to consider an application for
judicial advice pursuant to section 63 of
the Trustee Act 1925 (NSW) regarding
the executor’s and trustee’s discretionary
powers under the deceased’s Will.
The deceased died on 7 March 2010
leaving a Will dated 1 September 2005.
Probate was granted to the deceased’s
daughters in March 2010. The Will
divided the deceased’s estate amongst her
grandchildren upon them reaching the age
of 25 years. The deceased’s Will also gave
the trustees the complete discretion to
apply the whole, or any part, of the income
or capital towards the “maintenance,
education, benefit or advancement” of any
of the beneficiaries whose entitlement is
contingent upon that beneficiary attaining
a certain age. The trustees could use their
discretion to make payments directly to the
beneficiary or to the person with whom
the beneficiary was residing.
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At the time of this application, only three
beneficiaries remained under 25 years of age.
One of the executors, being the parent of the
remaining beneficiaries, sought judicial advice
in regard to her childrens’ benefit under
the Will and her discretionary powers as
executor and trustee.
Firstly, the Court considered whether it
was appropriate to provide judicial advice in
regard to trustee’s discretionary powers in
accordance with section 63 of the Trustee Act
1925.

5

Section 63 of the Trustee Act enables
trustees to apply to the Court for an
opinion, advice or direction on any
question regarding the management or
administration of the trust property or
in respect of the interpretation of the
trust instrument. If the trustee follows
the direction of the Court, they will be
protected from any claim by a beneficiary
or creditor arising from their action or
inaction in accordance with the Court’s
direction. Similar provisions exist in other
States and Territories.

April 2014

[ P U B L I C A T I O N

However, in this case, the Court’s
opinion, advice or direction was not
sought in regard to the rights of the
beneficiaries, their identity or upon any
question raised as to the trustees’ powers
or the construction of the Will. Rather,
the advice sought from the Court was
whether the trustees would be justified
in exercising a discretionary power in a
particular manner. Generally the Court
will not review the exercise of discretion
if it has been made in good faith, upon
genuine consideration, in accordance with
the purposes for which the discretion is
conferred upon the trustee and not for
some other ulterior purpose. However,
in this case the Court found that it was
appropriate to give advice as there were
competing principles relating to the
exercise of discretion and the presumptive
rights of two minors were involved.
The Court then turned to the specific
question being whether the trustees
would be justified in making an advance
for maintenance from the trusts held for
the beneficiaries to the parents of those
beneficiaries. The advance was to fund
renovations to the house in which the
beneficiaries currently resided and was to
be made via a registered mortgage which
included provision for the protection of
the beneficiaries. The mortgage was to be
reduced by weekly maintenance payments
for each of the respective beneficiaries
whilst they continued to reside in the
home.
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The Court found that the renovations
resulting in the provision of a separate
bedroom for each of the beneficiaries would
indirectly provide for their benefit, so long as
they remained living in the home. As it was
expected each of the beneficiaries would
remain in the home for the foreseeable
future the advance could be said to be for
their “benefit”.
In addition, as the provisions within the
mortgage, which had been approved by an
independent solicitor, required repayment
to be made to the beneficiaries upon the
beneficiaries reaching the age of 25 years or
leaving the home before the entirety of the
advanced amount had been used for their
maintenance, the beneficiaries’ interests
were adequately protected.
Having considered the terms of the
deceased’s Will and the proposed advance,
the Court’s advice was that the trustee
was justified in making the advance via
the proposed mortgage, however, the
maintenance amounts upon which the
mortgage was to be repaid were in turn
reduced so that the repayment from each
child’s share was deducted at an equal
amount determinative upon their respective
ages.

6

Comment: It is important when
acting as an executor and trustee
of an estate to recognise and
understand your responsibilities and
powers under the Will and your
right to seek advice from the Court
when in doubt. Such advice may
avoid distributing an estate in error
or acting outside powers which could
otherwise cause personal liability and
with costly consequences.
This case demonstrates the
responsibility of a trustee to always
act in the best interest of the
beneficiaries and to ensure that their
interests are protected. The use of
the mortgage is a good example of
one way of ensuring protection to the
beneficiaries.
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Offensive and scandalous language in Wills
In the Estate of Michael Edward Welsh (deceased) [2014] SASC 13
The Supreme Court of South Australia was
asked to remove particular words from
a Will on the basis that the words were
offensive in nature.
The deceased died on 11 March 2013,
leaving a Will dated 25 June 2002 and two
codicils, dated 17 October 2012 and 6
March 2013.
The deceased’s Will included a clause stating
he had made no provision for his wife as
their marriage had broken down, they lived
separately and that “she is a compulsive and
addicted gambler.” The executors sought to
remove this allegation.
The Court has an inherent power to
exclude words from documents being
admitted to probate, based on the principle
that the Will ought to be admitted to
Probate in the words of the Will itself.
However the Court must exercise great
care when exercising this power.
Before the Court can direct that certain
words from a Will should be omitted two
criteria must be met:
•

•

The words must not have any
dispositive effect or any other
testamentary purpose.
The words must be either scandalous,
offensive, defamatory or blasphemous.

The Court considered a number of previous
cases where words had been omitted for
these reasons. The Court also considered
circumstances where the words may not
necessarily have a dispositive effect but did
provide an explanation for the deceased’s
intentions when preparing his or her Will.
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In this case the executors submitted that
the words:
•

“She is a compulsive and addicted
gambler” was gratuitous and
unnecessary.

•

As those words did not have a
dispositive effect the statement that
the marriage had broken down was a
sufficient reason why the wife was left
without provision.

However the Court found that whilst
the words in question did not serve an
important testamentary purpose they did
give further background as to why the wife
was left without provision.
The executors also submitted that the
words were “scandalous, offensive,
defamatory or blasphemous” as they
reflected poorly on the wife’s character
and would diminish her reputation.
The words “offensive and scandalous”
have previously been held to mean
annoying and insulting and having the
effect of wounding the feelings or arousing
anger in a reasonable person.
Notwithstanding, this definition, in these
circumstances the words in question were
found not to have been used gratuitously
and that they did not appear to have
been put in the Will for the purpose of
injuring the wife’s reputation. Rather, they
provided further explanation as to why
the wife was left with no provision, as the
deceased had expressed his concern that
any inheritance would be lost to gambling.
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The Court held that the words did not
amount to an abuse of process as the
main purpose was to provide a reason
for the deceased’s wishes and they did
not go beyond that purpose. Accordingly,
the Court did not consider that the
connotation placed upon the words by
the executors were sufficient to justify the
Court using its power to remove them
from the Will.

Comment: This case is an
interesting reminder that upon being
admitted to probate a person’s Will
becomes a public document. When
preparing your Will, it is important
to be mindful of the language used,
particularly when explaining your
intentions. It has the potential to
be defamatory with associated
consequences.
If there is a particular need to
explain the reasoning behind one’s
testamentary wishes, a separate
document or statutory declaration
may be prepared, noting those
reasons. This document can be kept
with the original Will and used as
evidence of your wishes should that
be necessary, rather than entering
the public domain upon a grant of
probate of the will being obtained.
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