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Welcome to the latest edition of Piper Alderman’s e-Bulletin,
which aims to provide accessible and informative summaries
of recent significant legal developments.
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Shares: an instrument of crime?
Eleven years ago money laundering
offences in the Commonwealth Criminal
Code were expanded to include
dealing with money or property with
an intention that the money or property will become an
instrument of crime. Prior to that change, it was only
a criminal offence to deal with money or property as
proceeds of crime. Recently the High Court in Milne
v The Queen [2014] HCA 4 had an opportunity to
consider this expansion in the context of dealings with
shares. Partner, Frank Lancione, and Lawyer, Louise
Cooper, review the decision.

ASIC updates guidance on
electronic offers of securities
ASIC has recently issued an update to
Regulatory Guide 107: Fundraising: Facilitating
Electronic offers of securities that deals
with electronic offers of securities and the use of electronic
disclosure documents (such as a prospectus). Partners, Tom
Griffith and Craig Yeung, and Associate, Jarrod Wilksch,
discuss the updates.

Referral relationships with
liquidator - when is this a conflict?
It is common for liquidators to work with
a few firms or individuals and for referrals
to liquidators to predominantly come
from those sources. In the recent decision in Re Walton
Construction Pty Ltd (In Liq); ASIC V Franklin [2014] FCA
68, the Federal Court considered when that relationship
might amount to a conflict. Associate, Sarah Drinkwater and
Lawyer, Tim Logan discuss the Court’s decision.

Legal traps when buying or selling
a business with followers, likers or
subscribers
Buying or selling a business is likely to
be one of the more important decisions
business owners will make. It can also be complex and
time-consuming, particularly where the sale process is not
run properly and the parties encounter unexpected hurdles.
One such hurdle that may be overlooked is the transfer of a
business’ social media accounts from the seller to the buyer.
Partner, Craig Yeung and Associate, Jarrod Wilksch, discuss
the potential issues.
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Shares: an instrument of crime?
Eleven years ago money laundering offences in the Commonwealth Criminal
Code were expanded to include dealing with money or property with an
intention that the money or property will become an instrument of crime. Prior
to that change, it was only a criminal offence to deal with money or property as
proceeds of crime. Recently the High Court in Milne v The Queen [2014] HCA
4 had an opportunity to consider this expansion in the context of dealings with
shares. Partner, Frank Lancione and Lawyer, Louise Cooper, review the decision.
Background facts

Conviction and grounds of appeal

Decision of the High Court

The accused was the sole director and
shareholder of a company called Barat
Advisory Pty Ltd (Barat). Barat had a
beneficial interest in shares in a publicly
listed company, Admerex Ltd. The shares
were acquired in April 2004 as repayment
of a debt assigned to Barat and had a
value of over $2.2m. However, the debt
assigned to Barat had been purchased
by another company controlled by the
accused for $1 and Barat had never paid
that company for the assignment. Barat
transferred the shares to five off-shore
companies in June 2004 but retained
beneficial ownership.

At trial, pursuant to section 400.3 of the
Criminal Code, the accused was convicted
of dealing with money or other property of
a value of, or exceeding, $1 million with the
intention that the money or other property
will become an instrument of crime. The
accused was also convicted of the crime
of general dishonesty. A person is guilty
of general dishonesty if the person does
anything with the intention of dishonestly
obtaining a gain from a Commonwealth
entity. The maximum penalty for general
dishonesty is 5 years’ imprisonment.
However, section 400.3 carries a maximum
penalty of 25 years’ imprisonment. The
accused appealed against the conviction
under section 400.3; first to the Court of
Criminal Appeal of New South Wales and
subsequently to the High Court. The ground
of appeal was that the Court of Criminal
appeal erred in its interpretation of the
definition of “instrument of crime”.

“Instrument of crime” is defined under
the Criminal Code. Money or property
is an instrument of crime “if it is used in
the commission of, or used to facilitate
the commission of, an offence”. The High
Court held that the shares were not an
instrument of crime because defining
them as such would require the Court
to give an inappropriate meaning to the
term “use”. The Court explained that the
disposal of the Admerex shares was a
dealing with property for the purposes of
section 400.3. However, as those shares
were sold to a third party, there was no
intended further use for those shares
after the dealing for the purpose of the
definition of “instrument of crime”.

In January 2005 the accused made an
agreement to exchange the majority
of the Admerex shares, then valued at
between $8m and $9m, for shares in a
Swiss software development company,
Temenos Group AG (Temenos), of
similar value. Between February and June
2005 the Temenos shares were disposed
of and the proceeds deposited in a
Swiss bank account. From March 2005
to January 2006 these funds were then
transferred to Barat’s account with the
Commonwealth Bank of Australia. Barat
did not declare the capital gain derived
from the disposition of the Admerex
shares.

The decision shows that while hiding
money to evade tax is clearly a crime
under the Criminal Code, such conduct
does not necessarily constitute money
laundering for the purpose of the Act.
Thus the Commonwealth will need
to look at other means to ensure tax
evaders are held to appropriate account.
For further information contact:
Frank Lancione, Partner
t +61 8 8205 3359
flancione@piperalderman.com.au
Louise Cooper, Lawyer
t +61 8 8205 3319
lcooper@piperalderman.com.au
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Referral relationships with liquidator - when is
this a conflict?
It is common for liquidators to work with a few firms or individuals and for
referrals to liquidators to predominantly come from those sources. In the recent
decision in Re Walton Construction Pty Ltd (In Liq); ASIC V Franklin [2014] FCA
68, the Federal Court considered when that relationship might amount to a
conflict. Associate, Sarah Drinkwater and Lawyer, Tim Logan discuss the Court’s
decision.
The Plaintiff was the Australian Securities
and Investments Commission (ASIC).
The fourth and fifth defendants were two
companies in liquidation (Companies),
and the first, second and third defendants
(Liquidators) were the liquidators of the
Companies, who had previously acted as
administrators of the Companies.

ASIC’s claims

The Liquidators were appointed as
administrators of the Companies after
referral from a business advisory and
restructuring business (the Referrer). The
Referrer had previously worked with the
Companies prior to their collapse.

•

Of an ongoing and prior relationship
between the Referrer and the
Liquidators’ firm.

•

It would be necessary for the
Liquidators to investigate transactions
of the Companies with other companies
connected with the Referrer, and a
need to determine if those transactions
were uncommercial transactions,
unreasonable director-related
transactions, and whether the directors
and/or personnel of the Referrer were
involved.

ASIC made an application for the
removal of the Liquidators and further,
sought a declaration that the Liquidators
contravened section 436DA of the
Corporations Act 2001 (the Act)
because their “declaration of relevant
relationships” was said to be deficient.
The application was dismissed on both
counts.
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Pursuant to section 503 of the Act the Court
may, on cause shown, remove a liquidator
and appoint another liquidator.
ASIC contended that the Liquidators should
be removed for a lack of independence and
impartiality because:-

ASIC’s contention was that the Liquidators
had an ongoing commercial relationship
with the Referrer, generating significant fees
from that relationship. ASIC argued that this
would give rise to “a reasonable perception
or apprehension that the liquidators would
not bring an impartial and unprejudiced
mind to the investigation” of the subject
transactions.
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In support of the declaration sought
pursuant to section 436DA of the Act,
ASIC contended that the Liquidators
failed to disclose that transactions
involving the Referrer may need to be
investigated. To this end, the Liquidators
disclosed their firm’s association with
the Referrer, and explained why this
relationship did not compromise their
independence. However, ASIC argued
that the Liquidators had to address why
the need for investigation did not result in
a conflict.
Pursuant to s6.15.1 of the Code of
Professional practice for insolvency
practitioners liquidators are required
to make a declaration as part of their
consent to act as liquidator that either:•

He or she is not aware of any
relevant relationships mentioned in
section 60(2) of the Act.

•

He or she has had within the
preceding 24 months the relevant
relationships mentioned in section
60(2) of the Act.

•

(2) In this Act, a declaration of
relevant relationships , in relation to
a liquidator of a company, means a
written declaration.
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Section 60(2) of the Act provides that a
declaration of relevant relationships in
relation to a liquidator must include the
following declaration:whether any of the following:
(i) the liquidator;
(ii) if the liquidator’s firm (if any) is a
partnership--a partner in that partnership;
(iii) if the liquidator’s firm (if any) is a
body corporate--that body corporate or an
associate of that body corporate;
has, or has had within the preceding 24
months, a relationship with:
(iv) the company; or
(v) an associate of the company; or
(vi) a former liquidator, or former provisional
liquidator, of the company; or
(vii) a former administrator of the company;
or
(viii) a former administrator of a deed of
company arrangement executed by the
company; and
if so, stating the liquidator’s reasons
for believing that none of the relevant
relationships result in the liquidator having a
conflict of interest or duty.

The decision
In dismissing the application, Davies J
referred to the test for determining whether
a hypothetical, fair minded observer would
apprehend a lack of independence and
impartiality mentioned in Accord Pacific
Holdings Pty Ltd v Gleeson [2011] NSWSC
1021 and Ebner v Official Trustee in
Bankruptcy (2000) 205 CLR 337. That is,
that the test requires the “articulation of
a logical connection between the matters
which, it is said, may impede or inhibit the
liquidators from acting impartially in the
interests of all creditors in the discharge of
their duties and the feared deviation from
discharging their duties and responsibilities
impartially.”
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It was held that there was no logical
connection made out to result in such a
conflict and that a fair minded observer
may reasonably conclude that the
Liquidators would discharge their statutory
duties and responsibilities impartially and as
required by law.
In relation to the declaration sought about
the declaration of relevant relationships, it
was held that the need to investigate the
Referrer was a “matter pertaining to the
performance of [the Liquidators’] duties”
and would not be seen to undermine
the independence and impartiality of the
Liquidators. Accordingly, the declaration
sought was also refused.
Given that the declarations were not
obtained, the liquidators were able to
remain as liquidators of the company.

Discussion
This case assists liquidators who invariably
rely on their relationships including those
with turnaround/restructuring businesses
for referrals when external administration
is required. From a liquidator’s perspective,
standard commercial relationships between
liquidators and referrers in circumstances
outlined above are not likely to result in the
liquidator being removed.
This decision is a great display of common
sense being applied by the Court. With
the reduction in the volume of courtappointments, referrals can be an essential
part of an insolvency practitioner’s business
– and such relationships should not affect
a practitioner’s duty to act impartially and
discharge their duties and responsibilities.
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That being said, if circumstances go
beyond a normal commercial relationship
between referrer and practitioner, a
Court may reach a different conclusion
than the Court did in this case and could
remove the practitioner.
This case also serves as a reminder to all
insolvency practitioners to ensure that
all relevant relationships are properly
disclosed upon consenting to being
appointed administrators or liquidators to
a company. Failure to do so is an offence
pursuant to section 1311 of the Act.
This case is also a helpful reminder to
creditors who may have concerns over
an appointment of a liquidator. If, there
are real grounds for the removal of a
liquidator, the Court will exercise its
powers to remove them. Otherwise if the
Court does not seek to remove them,
it is because even though a creditor may
think there is a conflict, liquidators are
officers of the Court and have a duty to
remain independent and impartial – this
is a duty which the majority of liquidators
abide to, thus negating any perceived
conflict.

For further information contact:
Sarah Drinkwater, Associate
t +61 7 3220 7723
sdrinkwater@piperalderman.com.au
Tim Logan, Lawyer
t +61 7 3220 7727
tlogan@piperalderman.com.au
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ASIC updates guidance on electronic offers of
securities
ASIC has recently issued an update to Regulatory Guide 107: Fundraising:
Facilitating Electronic offers of securities that deals with electronic offers of
securities and the use of electronic disclosure documents (such as a prospectus).
Partners, Tom Griffith and Craig Yeung, and Associate, Jarrod Wilksch, discuss
the updates.
In the updates to RG 107, ASIC notes
that while disclosure documents used for
offers of securities have historically been
paper based documents, it is becoming
increasingly common for people to use
the internet and electronic devices to
receive important information.

•

As part of the RG 107 update, ASIC
has confirmed that the use of electronic
disclosure documents is permitted under
the Corporations Act provided that the
electronic disclosure document:

The update includes 15 principles for
good practice guidance to assist offerors,
distributors and publishers involved in
distributing offers of securities through
electronic media. The 15 principles are as
follows:

•

Is identical in format and content to
the disclosure document lodged with
ASIC.
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Contains the same information in the
same sequence and with the same
prominence, as the lodged disclosure
document (except for modifications that
are immaterial and reflect necessary
adjustments or increased functionality
when using different electronic media).
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1.

Electronic disclosure documents
should be easy to access, retrieve and
read.

2.

Electronic disclosure documents
should be distributed in a way that
does not unreasonably expose
investors to security risks.

3.

Offerors and distributors that
distribute electronic disclosure
documents for an entitlement offer to
existing investor of a company should
take reasonable steps to ensure
that investors receive the electronic
disclosure document.
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4.

Offerors, distributors and publishers
should take reasonable measures
to ensure that electronic disclosure
documents received by investors are
complete and have not been altered
or tampered with.

5.

Offerors and distributors that
distribute electronic disclosure
documents and electronic application
forms should make available
free paper copies of disclosure
documents and application forms on
request by an investor.

6.

7.

8.

9.

Offerors and distributors of
electronic disclosure documents
should make updated disclosure
documents available in both paper
and electronic format.
Investors should be able to keep
a copy of the electronic disclosure
document so that they can access it
in the future.
Offerors, distributors and publishers
should retain copies and records of
all electronic disclosure documents
so that investors are able to prove
which version of the disclosure
document they relied on.
Electronic disclosure documents
should have the same content,
presentation and prominence of
information as paper versions.
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10. Hypertext links to, from or within
the electronic disclosure document
should not be used to take investors
to material not forming part of the
electronic disclosure document, other
than jurisdictional confirmations or
educational material.
11. Electronic application forms must be
included in, or accompanied by, the
electronic disclosure document.
12. Electronic application forms should
contain appropriate warnings to ensure
that investors are informed of the
importance of reading the disclosure
document before applying for securities.
13. Electronic application forms should
contain verification processes and
should be secure.
14. Reasonable measures should be taken
to ensure that offers are only made in
jurisdictions where the offer complies
with the relevant securities laws.
15. Promotional material should not be
published in a way that may cause it to
be confused with all or any part of the
electronic disclosure document.
ASIC has stated that these principles seek to
ensure that investors receive clear, concise
and effective disclosure when disclosure
documents are distributed in electronic
format. It also provides guidance to assist
offerors, distributors and publishers in
complying with these obligations, including
various “do’s and do nots”.
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ASIC has also provided specific guidance
around personalised or AFS licensee
created application forms, and ensuring
compliance with section 723 of the
Corporations Act (which broadly relates
to ensuring that application forms are
accompanied by the relevant disclosure
document). To this end, ASIC has
issued Class Order CO14/26 which
provides relief so that offerors may issue
or transfer securities in response to an
application form that has been created
or personalised by an AFS licensee for an
investor provided that certain conditions
are met.
Accordingly, companies wishing to make
offers of securities using the internet or
electronic means, should carefully review
RG 107 and its best practice guidance on
how to comply before effecting their offer.
For further information contact:
Tom Griffith, Partner
t +61 2 9253 9913
tgriffith@piperalderman.com.au
Craig Yeung, Partner
t +61 8 8205 3435
cyeung@piperalderman.com.au
Jarrod Wilksch, Associate
t +61 8 8205 3433
jwilksch@piperalderman.com.au
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Legal traps when buying or selling a business with
followers, likers or subscribers
Buying or selling a business is likely to be one of the more important decisions
business owners will make. It can also be complex and time-consuming, particularly
where the sale process is not run properly and the parties encounter unexpected
hurdles. One such hurdle that may be overlooked is the transfer of a business’ social
media accounts from the seller to the buyer. Partner, Craig Yeung and Associate,
Jarrod Wilksch, discuss the potential issues.
We all know that social media provides
businesses with an effective way to
interact with existing and potential
customers and promote their goods
or services. The speed with which
advertisements or promotions through
social media can “go viral” gives these
platforms many advantages over
advertising through traditional media.

It therefore goes without saying that the
buyer of a business will generally also want
that business’s social media accounts as
part of the transaction.

To maximise the value that both the
buyer and seller get from the transaction
and streamline the sale process, you will
need to be aware of the potential legal
traps in “buying” or “selling” social media
accounts. Unlike many other “traditional”
assets that are transferred as part of a
sale of business transaction, this is not as
simple as may be expected.

It is for that reason that social media
accounts have been the key to the fast
growth for many entrepreneurs and their
businesses, and are in some cases the
most valuable assets of the business.
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What to watch for?

What can be done?

When creating a social media account
with a social media platform (for example,
Facebook, YouTube, Twitter or Pinterest)
you are usually either required to agree to
their terms of service or will be deemed
to agree to them.

If a business has one or more particularly
valuable social media accounts that the
buyer wants as part of the sale transaction
there are potentially a number of strategies
to make that happen.

Hidden within these terms are usually
a number of conditions that will impact
on a business’s ability to transfer its
social media account to the buyer of its
business. Examples of these provisions
include restrictions or prohibitions on
users:


Sharing their password.



Allowing others to use their account.



Transferring their account (although
the terms of some social media
platforms provide that users may
transfer their account if the provider
first consents to the transfer).

For those social media platforms
that allow transfers with consent,
unfortunately they are yet to publish any
formal procedure to obtain their consent
to a transfer. Therefore chances are the
process is slow and uncertain, and this
should be factored in when the buyer and
seller are negotiating the sale transaction.

The simplest strategy is for the owners
to sell their entire company (which holds
the social media accounts) rather than just
its assets and the social media accounts.
However, some buyers may not want to
buy the entire company, particularly where
they consider there may be “skeletons in the
closet” such as undisclosed third party claims
or unpaid tax bills or employee entitlements.
Other strategies may exist, but each has
its own advantages and disadvantages. For
example, while asking for permission from
the social media platform to consent to the
transfer may be the preferred solution, as
mentioned before there are uncertainties
about how that is done and how long that
takes.
On the other hand, while the seller can
simply pass the logins and passwords to the
buyer on completion, it probably constitutes
a breach of the platform’s terms, which
may mean the platform’s account can be
suspended or even terminated. This could
potentially destroy the value of those
accounts.
Another strategy could be to contractually
appoint the seller to manage and operate
the social media platform on behalf of
the buyer after the sale. However, the
arrangement becomes problematic and risky
over time if the commercial relationship with
the seller deteriorates or changes.

Finally, the parties could consider
deactivating the platform’s accounts so the
buyer can set up its own accounts under
the same name. Although in principle this
may seem logical, it may result in all of
the business’s current followers/likers/
subscribers being lost, or a third party may
opportunistically register those accounts
during the “changeover” period. Both of
these scenarios would expose the buyer to
a risk that the value to those social media
accounts are lost.
In practice, the appropriate strategy will
ultimately depend on the attitudes of the
buyer and seller towards the value and
importance of the social media accounts,
as well as which social media platform the
account lies with and their specific terms of
use. Having determined that, the parties
would then agree on contractual provisions
to mitigate the risks outlined above.
Depending on the terms of the company or
business sale agreement, failure to have the
accounts transferred could also result in a
reduced purchase price or the seller paying
damages to the buyer, and the buyer not
getting what it bargained for.
It is therefore important to consider these
legal and practical issues when negotiating
and structuring a transaction that involves a
transfer of social media accounts.

For further information contact:
Craig Yeung, Partner
t +61 8 8205 3435
cyeung@piperalderman.com.au
Jarrod Wilksch, Associate
t +61 8 8205 3433
jwilksch@piperalderman.com.au
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