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Welcome to Piper Alderman’s bulletin looking at competition and
consumer law. In this bulletin we seek to inform on developments
in these areas of law and trade practices generally.
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Breast Check should have checked
conduct
In a decision of the Federal Court in
Western Australia, a breast imaging
provider company was found to have
engaged in misleading and deceptive conduct and made
false representations about the devices it used in its
screening services. Partner, Anne Freeman, reviews the
decision.

Holding back the tide: ACCC’s
MacGen determination
The ACCC has announced it will
oppose AGL’s proposed acquisition of
MacGen’s electricity generation assets
due to perceived likely anti-competitive effects in the
NSW retail electricity market. The final determination is
not yet available, however, the decision follows the line
of argument raised in the ACCC’s issues paper released
on 6 February 2014. Partner, George Raitt discusses the
issues raised.
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Purchaser misled by Centro
shopping centre sale
The Federal Court recently considered a
matter involving the sale of a shopping
centre by Centro. Central to the matter
was whether Centro misled Merost, the purchaser,
about the amount of rent payable by Kmart, the major
tenant. There was also argument regarding damages,
and how damages would be calculated if Centro was
found to have misled Merost. Senior Associate, Bill Fragos
discusses the case.
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Holding back the tide: ACCC’s MacGen
determination
The ACCC has announced it will oppose AGL’s proposed acquisition of MacGen’s
electricity generation assets due to perceived likely anti-competitive effects in
the NSW retail electricity market. The final determination is not yet available,
however, the decision follows the line of argument raised in the ACCC’s issues
paper released on 6 February 2014. Partner, George Raitt discusses the issues
raised.
The ACCC issues paper adheres to
conventional structural analysis without
much discussion of price performance
arising from the excess of supply
(generation capacity) over demand
(electricity use) in the national electricity
market (NEM). According to ACCC
figures, an AGL-MacGen merger would
produce three large vertically integrated
suppliers in NSW: AGL-MacGen with
27% of generation capacity and 16%
retail load; Origin Energy with 26% of
generation capacity and 38% retail load;
Energy Australia with 17% of generation
capacity and 33% retail load. Even
accepting the ACCC’s analysis that the
NSW region of the NEM is a separate
market, that would appear to be a
competitive market, particularly since
supply exceeds demand.
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The argument in favour of a separate NSW
market is due to limited interconnection
capacity at peak load. However, the
issues paper does not consider potential
competitive effects on interconnection
capacity in the event prices were to rise
in the NSW region of the NEM relative
to other regions. Another possibly
contentious aspect is the ACCC’s
conclusion that there is a separate market
for hedge contracts. Perhaps nothing turns
on this because the ultimate impact, in the
ACCC’s view, is to raise barriers to entry
in the retail electricity market.
The reasoning favoured by the ACCC is to
some extent counter-intuitive, given AGL
has no retail overlap with MacGen, and
raises fundamental issues for consideration
by the courts should an appeal be taken.
In essence, the perceived harm flows from
the vertical integration of MacGen’s NSW
generation capacity with AGL’s NSW retail
capacity.
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Vertical integration can be justified in
economic theory due to transaction
cost savings, but competition regulators
tend to be sceptical of such benefits.
The ACCC notes the tendency over
recent years in the NEM towards
vertical integration of generation and
retail capacity due to the savings in
hedging transaction costs that retail
business must support. Potentially,
therefore, the proposed AGL-MacGen
merger would be likely to create procompetitive efficiencies. However,
vertical mergers may also tend to make
it more difficult for new competitors to
enter the market. It is this possibility that
has significantly influenced the ACCC’s
analysis and it is for this reason that the
ACCC wishes to hold back the tide of
vertical integration in the sector.
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It is ironic that the ACCC has focussed on
potential deterrence of new entrants, given
that generation capacity exceeds demand
in the NEM. This, together with transaction
costs associated with the structural
division of the NEM between generators
and retailers would appear to constitute
significant barriers to new entry that would
be unaffected by the proposed merger.
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Nevertheless, the ACCC’s objection is
based on the potential barrier to new
retail entry that may result from perceived
reduction in the hedge trading market and
hence increased transaction costs for a new
retail entrant. AGL offered an undertaking
to ameliorate potential adverse impact of
the hedge market, however, this was not
acceptable to the ACCC. The downside
of the ACCC’s position is that structural
inefficiency, higher transaction costs, and
higher prices for consumers could well
result from blocking the AGL-MacGen
merger.
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Purchaser misled by Centro shopping centre sale
The Federal Court recently considered a matter involving the sale of a shopping
centre by Centro. Central to the matter was whether Centro misled Merost, the
purchaser, about the amount of rent payable by Kmart, the major tenant. Centro
denied it engaged in misleading or deceptive conduct. Further, it denied that Merost
relied on the representation regarding the rent payable in deciding to purchase the
shopping centre and that Centro’s conduct was the cause of any loss or damage.
There was also argument regarding damages, and how damages would be calculated
if Centro was found to have misled Merost. Senior Associate, Bill Fragos discusses
the case.
Facts
Since November 1999, Kmart had been
the major tenant of the shopping centre,
located in Launceston. Since that time,
the rent had changed based on a formula
set out in its Lease, which had base
rent and percentage rent components.
That formula took into account Kmart’s
gross sales. In 2010 there was a variation
to that formula. The significant effect
of the variation was to increase the
figure to be deducted from gross sales
in the percentage rent equation from
$21,032,000 to $24,311,569 (the break
even figure).
In 2011, during the course of the sale
process, an information memorandum
was circulated to potential purchasers
of the shopping centre. The information
memorandum contained a break even
figure of $21,032,000.
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On 5 May 2011, Merost executed a
confidentiality deed to access a data room
containing documents relevant to the sale
process, and proceeded to consider those
documents. Those documents contained
references to various figures, and the
representatives for Merost incorporated
those figures into their calculations with a
break even figure of $21,032,000. However,
there appeared to be an unresolved error
with the amount of rent Kmart had been
paying.
Expressions of interest closed on 26 May
2011. On 31 May 2011, Merost agreed to
enter into Heads of Agreement with Centro,
with a purchase price of $29.6 million.
On 27 June 2011, a Contract for Sale was
executed by the parties, with settlement
scheduled for 31 August 2011.
On 24 August 2011, Merost learned of the
lease variation for the first time, and the
different break even figure. Prior to that
date, the variation had not been placed
in the data room. Nevertheless, Merost
proceeded with settlement.
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Misleading or deceptive conduct
In order to ascertain whether Centro’s
conduct was misleading or deceptive
pursuant to section 18 of the Australian
Consumer Law, the Court was to have
regard to all the circumstances surrounding
the transaction. The Court concluded
that the information memorandum was
misleading in that it contained the incorrect
break even figure. Further, the correct break
even figure was not easily discoverable from
the material in the data room, especially
considering the terms of the lease lodged in
the data room in May 2011.

Reliance
Whilst Centro argued that there was no
specific reliance on the break even figure
as a basis in making the offer, the Court
disagreed. In this respect the Court took into
account that the purchaser had attempted
to undertake calculations prior to making its
offer, which included reference to the break
even figure and checking of figures. Further,
the Court noted that Kmart was the major
tenant of the shopping centre accounting for
about 60 percent of the rental income alone.
In this respect, the rent payable by Kmart
was an important issue.
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Causation

Role of Disclaimers

Merost’s case was presented on the
basis that it would not have entered into
the purchase for $29.6 million if it had
known the correct break even figure.
Centro tried to argue that but for the
representation of the break even figure,
Merost would have sought to purchase
the shopping centre for a lower price.
However, given that Centro said it
would not have accepted less than $29.6
million for the shopping centre, the Court
dismissed Centro’s argument on that
point.

Disclaimers as to the accuracy of
representations appeared on both
Information Memorandum and in the
confidentiality deed required to access the
data room. It was accepted that there was
abundant authority that it would be against
public policy to allow such disclaimers to
prevent statutory protections, like those
relating to misleading or deceptive conduct,
from being effective.

Loss and Damage
Of particular interest in this matter is how
the Court calculated Merost’s loss and
damage. Merost claimed the real value
of the shopping centre was $28.9 million
(accounting for the lower rent), and as a
result the loss to it was $700,000.
Centro claimed the real value of the
shopping centre was between $29.25
million and $30.4 million. The latter
figure was derived from an offer of $31.1
million made after close of expressions
of interest. If it is assumed that the late
offer was made without knowledge of
the variation, it should be reduced from
$31.1 million to $30.4 million (to account
for the variation). If the real value of the
shopping centre was $30.4 million, then
it was argued by Centro that Merost had
not suffered any loss as it had paid less
than the real value. The Court, however,
doubted the validity of this offer and
figure.
Valuations were tendered during the
hearing – one in effect gave a valuation of
$29.3 million, another $29.25 million. The
Court took the mid-point of these two
calculations and assessed the value of the
shopping centre at $29.275 million.
Given the purchase price paid by Merost,
the loss to it was $325,000.

Competition and Consumer News

Centro attempted to argue that whilst
disclaimers may be ineffective in that
context, disclaimers also put a purchaser
on notice to check information, undertake
due diligence and take further action if a
purchaser was confused about figures. Here,
though, the Court found the purchasers
were not confused. Rather, the purchaser
was acting on the basis that the break
even figure provided was correct and
the purchaser was not otherwise able to
ascertain that it was incorrect from the
material supplied.

Contributory Negligence and
Section 137B of the Competition and
Consumer Act
If Merost suffered loss and damage, Centro
claimed that it was caused or contributed
to by Merost. Centro claimed that Merost
ought to have taken reasonable care of its
own interests and undertaken a title search
which would have disclosed the existence
of the lease variation. Merost also could
have had its solicitors more involved in the
process.
Nevertheless, the Court viewed the conduct
of Centro was a considerable departure
from the standard of care expected of a
reasonable vendor, especially given the
incorrect information in the information
memorandum and the absence of the lease
variation in the data room. In comparison,
the degree of departure from the standard
of a reasonable purchaser, Merost’s
conduct, was relatively markedly less.
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Having regard to the respective conduct
of the parties, the Court determined
that it was just and equitable to reduce
the amount Merost was to recover from
Centro by 20 per cent. Merost’s damages
were therefore reduced from $325,000 to
$260,000.

Summary
The decision reminds us that misleading
or deceptive conduct cases are rarely
straight forward, even when many of the
facts are not in dispute. In this matter,
the measures taken by the purchaser,
the ability of the purchaser to verify the
vendor’s figures and the role those figures
had in determining whether the purchaser
would make an offer were critical issues.
Moreover, the decision reinforces the
notion that parties in the position of
the purchaser should obtain valuations
prior to making a decision to litigate,
as it may be that a purchaser has not,
in fact, suffered any loss. Here, Merost
demonstrated that it had suffered loss
but it could have easily been a different
outcome.
A final relevant aspect of the decision
is the role that contributory negligence
has in damages claims for misleading or
deceptive conduct. The Court found that
whilst Centro was primarily culpable,
Merost also contributed to its own loss.
This decision highlights the challenges
and obligations that purchasers and
vendors face with respect to the sale
of commercial properties, and the
importance of obtaining advice both
before and during the sale process.
For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au
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Breast Check should have checked conduct
In a decision of the Federal Court in Western Australia, a breast imaging provider
company was found to have engaged in misleading and deceptive conduct and
made false representations about the devices it used in its screening services.
Partner, Anne Freeman, reviews the decision.
Breast Check Pty Limited offered breast
imaging services using a device known as
the Multifrequency Electrical Impedance
Mammograph (MEM) and various infrared
imaging devices for digital thermography.
It provided women who had purchased
these services with a breast health
report and an information package
which included one or more of report
information, a breast imaging pamphlet, a
thermography pamphlet and a pamphlet
describing the services offered by Breast
Check.
Three promotional pamphlets were also
available at Breast Check’s clinic, one
being a breast imaging pamphlet, one
advertising the use of thermography
devices for breast imaging and one
entitled “Our Services to You”.

•

•

Breast imaging using either a
thermography device alone, or in
conjunction with the MEM, could
provide an adequate scientific basis for
assuring the woman imaged that she did
not have breast cancer, when there was
and is inadequate scientific medical basis
for that representation.
There is an adequate scientific medical
basis for using either the thermography
device along, or in conjunction
with the MEM, as a substitute for
mammography, when there was and is
an inadequate scientific medical basis
for that representation.

“Publicly” available?
A substantial issue in the proceedings was
whether the pamphlets were available
to the public or whether they were,
as Breast Check argued, provided to
women who were given a further detailed
explanation about the imaging. Justice
Barker found that women interested to
enquire about the services were able,
by dropping into the clinic or by calling
it, to obtain the pamphlets and were
not systematically provided with any
information which qualified the content
of the representations conveyed by the
pamphlets.

The representations
The ACCC alleged that Breast Check, via
the pamphlets, represented that:
•

Breast imaging done using a
thermography device, either alone or
in conjunction with the MEM, could
provide an adequate scientific medical
basis for assessing whether the
woman imaged may be at risk from
breast cancer, and if so, the level
of such risk, when there was and is
inadequate scientific medical basis for
that representation.
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Were the pamphlets misleading?
Having decided that the pamphlets were
available to a class of the public, the
issue was whether the pamphlets were
misleading.
The ACCC relied upon expert evidence in
mounting its case that the representations
were misleading. That evidence included
that on average, thermography for breast
imaging identifies less than half of the
women who had breast cancer and also
is incorrectly positive in more than a
quarter to a third of women who did not
have breast cancer, indicating the test is
not reliable. The evidence was also that
mammography detects 2 – 3 times the
proportion of breast cancers detected
with thermography.

In deciding that two of the pamphlets were
misleading, his Honour stated that “it would
be entirely reasonable for a consumer to
conclude that, where a service of a medical
nature is being provided, there would be
medical evidence of a sufficient quality to
support the use of the equipment used to
provide such a service and that the area of
breast imaging devices would not be promoted
in a way as to be contrary to the state of
scientific medical knowledge”.
His Honour found there was no
such medical evidence and that the
representations were misleading.
Of note, his Honour found that the use
of permissive words in the pamphlets,
such as “may” and “can” did not qualify or
negate the representations conveyed by the
pamphlets.

Knowing concern
The Court also found that a doctor
employed by Breast Check was
knowingly concerned in and a party to
the contraventions of Breast Check. The
doctor had authored the pamphlets. She
was unaware whether studies existed to
establish that thermography could be used
to assess risk or provide an assurance.
This was taken by the Court as evidence
that she knew there was an inadequate
scientific medical basis for Breast Check’s
representations. That was sufficient for the
Court to find she was knowingly concerned
or involved in the contraventions of Breast
Check.
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The Court adjourned the matter to hear
submissions about the appropriate relief to
be ordered.

Takeaways
The decision emphasises the care which
must be taken to ensure that promotional
material is not misleading. Even the use of
permissive words like “can” or “may” were
found not to qualify the representations
conveyed.
Individuals involved in the preparation of
promotional material need to be satisfied
they are not aware of information which
may call into question the accuracy of the
representations made.

For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au
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Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions
resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser.

