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Welcome to the February 2014 edition of the Resources Update,
Piper Alderman’s publication designed to keep you up to date with legal
developments that affect members of the energy and resources sector in Australia.

Joint Venture Security: PPS transitional period ends
On 31 January 2014 the transitional period under the Personal Property Securities Act 2009 (Cth) came to an end.
Senior Associate, Leanne McClurg explains what this means for joint venture participants and cross security.
Most would be aware the Personal Property Securities Act 2009 (Cth) (PPSA) came into effect in 2012 and
radically altered the way security interests were taken, registered and dealt with. Obviously, in a typical
joint venture agreement participants grant each other security over the other’s:
•
•
•
•

participating interests
share of the resource recovered from the licence area
interest in any present or future sales contracts and joint venture documents
the proceeds of sales.

They do this of course, to secure their obligations to make payments/cash calls etc under
the joint venture agreement.
As part of the 2012 changes the new legislation gave a grace period or ‘transitional
period’ to allow those affected to come to terms with the changes. During this
transition period the pre PPSA status of security interests such as the old ‘cross
charges’ which may have been created prior to the commencement of the
PPSA were preserved.
This meant participants did not have to register their interests on the PPS
Register in order to gain protection of their interests. Now, however,
with the ending of the grace period on 31 January 2014 those
interests may no longer be protected.
If a security interest was not registered on the PPS Register by 31
January 2014 it may not be ‘perfected’ for the purposes of the PPSA.
The consequences of this are that:
•
•
•

the security interest may lose priority to other competing security interests over the same personal property
the security interest will only be enforceable against the person who granted the security interest to the extent it was enforceable under the
law before the PPSA
should the person who granted the security interest become insolvent, the security interest will not be enforceable against an administrator
or liquidator. The person benefiting from the grant of the security interest would only have the status of an unsecured creditor.

The importance of perfecting security interests was reinforced in Maiden Civil (P&E) Pty Ltd Re: Albarran v Queensland Excavation Services Pty Ltd &
ors 2013, where the legal owner of goods (three Caterpillar excavators and loaders) failed to register its security interest and subsequently lost
ownership to another party that had registered a security interest over the same goods. This was because the registered security interest was
held to have priority over the unregistered security interest.
Security interests over personal property created after 30 January 2012 already fall under the PPSA. In such a situation it is important to ensure
that the security interest is registered on the PPS Register so that its priority is protected.
If you require any advice in relation to protection of your security interests or the PPSA generally please do not hesitate to contact us.
Leanne McClurg - lmcclurg@piperalderman.com.au
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Movement on overlapping tenure in Queensland
Most would be aware of issues surrounding
overlapping tenure. For some time now
Queenslanders have been awaiting release of
draft legislation to implement proposals for
reform. Late last year the Director-General of
Natural Resources and Mines, in a letter to
the Queensland Resources Council, indicated
the Government’s position on transitional
arrangements for a defined area in the
Surat Basin. As we await release of the draft
legislation Partner Ewan Robertson and
Lawyer, Rachel Austin take a moment to
outline where things are at and what we might
expect to find in the draft legislation.

Background
Issues concerning overlapping tenure,
particularly to do with coal and coal seam
gas, have been on the agenda for some
time now. In January 2011 a consultation
draft of the Mine and Petroleum Legislation
Amendment Bill 2011 was released with the
purpose of ensuring that the framework
for overlapping coal and petroleum tenure
adequately supported the establishment of
Queensland’s CSG to LNG industry and
optimised the use of the State’s coal and
CSG resources.
Following release of the draft bill there was
much consultation among industry. This
resulted in the release in May 2012 of a
proposal for a completely new legislative
framework for managing coal and coal seam
gas overlapping tenure. The framework
was set out in a paper entitled ‘Maximising
utilisation of Queensland’s coal and coal seam
gas resources – a new approach to overlapping
tenure in Queensland’ (the White Paper).
The White Paper proposed substantial
changes and Government indicated a general
acceptance of those proposals. Accordingly,
when draft legislation is finally released, we
can expect it to encapsulate the issues set
out below.

Key reforms expected to be
implemented in the draft legislation

within an initial mining area (or areas) (IMA).
That IMA will represent the first 10 years of
mining operations based on the ML holder’s
mine plans and associated infrastructure.
The IMA is notified at the time of lodging
the Mining Lease Application.
Whilst the ML holder is utilising the IMA,
following the expiry of the relevant notice
periods, the rights of holders of any
overlapping petroleum lease (PL) and/
or authority to prospect (ATP) will be
suspended. The PL or ATP tenement will
technically still remain in full force and effect,
but the rights and obligations in relation
to the overlapping area will be modified.
For example, the PL or ATP holder will be
relieved from relinquishment obligations
and work program conditions to the extent
of any area the subject of an IMA.

•
•

•
The PL holder will still retain all of its rights
to conduct activities outside the area of the
IMA.
However, the holder of the ML will be
entitled to expand its mining operations into
the future mining areas beyond the original
IMA by adding rolling mining areas annually.
Each rolling mining area will represent 1
year of incremental mining operations.
In that event, as mine activities progress
beyond the IMA, the holder of any coal
seam gas tenure under a PL or ATP will
progressively have to abandon areas of its
tenement to the holder of the ML. As this
occurs, the PL or ATP holder will be able to
re-access the area no longer utilised by the
ML holder.
Restrictions
Certain restrictions have been placed on
the above position to ensure the interests
of coal seam gas tenure holders are also
protected. The proposed restrictions
include:
• The holder of a coal ML must provide

10 years’ notice to holders of a PL before
commencement of mining in the IMA
and consequent abandonment by the
relevant PL holder. This 10 year notice
period may be shortened by the Miner
provided the specified compensation
obligations are paid to the holder of
the relevant PL (including for lost coal
seam gas). This restriction is intended
to ensure that coal seam gas tenure
holders have adequate opportunity to
maximise extraction ahead of coal mining
operations.
Compensation must also be paid by the
holder of the coal ML for affected coal
seam gas infrastructure.
An 18 month advance confirmation
notice must be given before the IMA
takes effect in situations where a coal ML
is granted over an ATP.
The holder of an affected coal seam gas
tenure has the first right of refusal to any
incidental coal seam gas produced by the
ML holder.

Transitional arrangements
The White Paper proposes that the new
regime should apply to all existing exploration
tenure and all new production tenure.
Existing production tenements and future
applications overlapping the area of existing
production tenements would remain subject
to the current legislative requirements, unless
parties elect to opt-in to the new framework.
However, there is currently no clear
consensus on whether the new principles
should apply to existing production tenement
applications and retention tenements (i.e.
mineral development licences and potential
commercial areas).
It is important to note that this is effectively
a statutory default arrangement which will
apply unless overlapping tenure holders agree
a specific co-development arrangement of
their own.

A ‘right of way’ for coal mining leases
It is anticipated the draft legislation will
contain provisions whereby the holder of
a mining lease (ML) for coal will, subject to
certain restrictions outlined below, have
the exclusive right to develop coal deposits
www.piperalderman.com.au
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Way forward
Pending the draft legislation due to be released
for consultation early this year, the Queensland
Government has set out its position on the
necessary transitional arrangements.

Commencement of Wallumbilla
Gas Supply Hub in Queensland

However, this clarification specifically relates
only to production tenure applications in a
defined geographical area in the Surat Basin
(Grandfathered Production Tenure Application).

The Wallumbilla Gas Supply Hub is due to go live on 20 March 2014. The
establishment of the Hub is a significant step in Australia’s gas market reform which
is aimed at increasing transparency, competition and reliability of supply. Senior
Associate, Leanne McClurg, takes a look.

Some of the transitional arrangements for
Grandfathered Production Tenure Applications
are as follows:
•
•
•

A 15 year notice period where a coal ML
application is lodged over an existing PL in
the defined area.
A restriction on truncating the 15 year
notice period with the consent of the PL
holder.
The transitional provisions will apply to all
production leases granted subsequent to the
commencement of the legislation but prior
to 21 December 2016.

If you have any queries in relation to your
overlapping tenure scenario, please do not
hesitate to contact Rachel Austin or Ewan
Robertson.

The benefits of the Hub include :
• enhancing transparency of gas trading
• strengthening participants’ short term ability to allocate and price gas
efficiently
• setting a reference prince that would support the evolution of financial
products to manage portfolio risk
• providing a generic and flexible national framework for a supply hub that
can evolve with industry needs and be applied at any location through the
introduction of a new product at a new location, and
• supporting the efficient trade and movement of gas between regions.
It is anticipated that other services or products will be developed following the
introduction of the Hub. Such services could include trading in pipeline capacity,
potential trading on a quarterly basis, derivative products and expanding hubs into
other regions to enable the offsetting of trades in one region with gas trades in
another region.
Market trials will run from 24 February through until 14 March.
Leanne McClurg - lmcclurg@piperalderman.com.au

Ewan Robertson erobertson@piperalderman.com.au
Rachel Austin raustin@piperalderman.com.au

In this edition of Resources Update, we continue to profile members of our
Energy and Resources team, with Leanne McClurg,
Senior Associate and editor of Resources Update.
Leanne specialises in corporate and commercial law in the Energy and Resources sector. She works with companies in the sector to identify
and meet their legal and regulatory obligations (at both state and federal levels) for project delivery and the management of ongoing operations.
She advises on gas transportation agreements, rig contracts, services and supply agreements, tenement issues, land access, sale and purchase
arrangements and native title (having a degree in anthropology).
Leanne also has significant commercial experience working for resources companies. Leanne has managed a large national portfolio of
tenements for Australia’s largest exporter of industrial minerals and undertook a 2 year secondment with an ASX100 listed oil and gas
company.
Leanne has presented seminars to industry bodies including AMPLA, SACOME and APPEA and has written papers on liability in oil and gas,
commercial negotiations and native title. She is undertaking a Master of Laws at Melbourne University where she has written papers on the
corporate social responsibility of Australian resources companies, takeovers and schemes of arrangement, and has studied specific aspects of
joint ventures, investigated proprietary interests in rights to exploit resources and analysed Australia’s uranium regulation. She is Treasurer of
the South Australian branch of AMPLA.
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Proposals for change: NSW stamp duty on mining tenements
A key cost factor in dealing with mining
tenements is the stamp duty that applies when
they are transferred. In May last year the New
South Wales Parliament sought to amend
the Duties Act 1997 (NSW) through the
introduction of the State Revenue Legislation
Amendment Bill 2013. Partner, Ewan
Robertson and Lawyer, Rachel
Austin remind us about the changes which
the Bill seeks and update us on its progress.
•
•

While the State Revenue Legislation
Amendment Bill (Bill) was introduced to
Parliament some time ago resumption
of its adjourned debate is due to
occur at Parliament’s next sitting on
25 February. If the Bill is passed, it will
amend the definition of ‘interests in
land’ from mining leases and mineral
claims to ‘a mining tenement’.

The proposed new definition of ‘mining
tenement’ is an expansion on the
current definition of ‘interest in land’
as, in addition to a mining lease and a
mineral claim, it also adds an assessment
lease, exploration licence and an opal
prospecting licence as an ‘interest in
land’, all of which were previously
specifically excluded from the definition
of ‘interest in land’.
The Bill will make expressly clear the
position that a mining tenement is an
interest in land for stamp duty purposes.
This is important as an interest in land is
dutiable property. Therefore a transfer
of an interest in land subject to a mining
tenement, or a transfer of a mining
tenement itself will be subject to duty.

•

•

Expand the definition of ‘dutiable
value’ by amending the definition of
‘unencumbered value’ to include any
information relating to the mining
tenement. This means that a transaction
involving a mining tenement will include
any information relating to a mining
tenement and as such, the dutiable
value will more than likely increase.
Companies with mining tenements in
New South Wales who are proposing
a transaction might benefit from reconsidering the timing of completion
of their transaction and from seeking
formal legal advice as to their position.

Ewan Robertson erobertson@piperalderman.com.au
Rachel Austin raustin@piperalderman.com.au

Cancellation of coal licences: NSW ICAC corruption findings
lead to legislation to cancel coal licences
The Mining Amendment (ICAC Operations Jasper and Acacia) Act 2014 was assented to on 31 January 2014. The legislation cancelled certain
explorations licences which were awarded under suspicious circumstances and under findings of corruption. Lawyer, Shao Ma takes a closer look.
In December 2013 the NSW Independent Commission Against Corruption (ICAC) released its report setting out what action the
Government should take in relation to earlier findings that Mr Ian Macdonald (who was at the time the Minister for mineral resources)
engaged in and allowed corruption to taint the grant of an exploration licence over land at Boyle’s Creek. The corruption had also involved
the Honourable Edward Obeid Senior, Moses Obeid and others relating to exploration licences in areas known as Mount Penny, Glendon
Brook and Yarrawa.
Since the licences were tainted by corruption, ICAC recommended the state government should consider cancelling them.
While considering ICAC’s report, the NSW Government was clear that it can and should form its own view about what action to take.
They ultimately considered that the relevant licences should be cancelled and accordingly, on 30 January 2014, they introduced the Mining
Amendment (ICAC Operations Jasper and Acacia) Bill 2014 providing for the cancellation of the licences. While recognising that in cancelling the
licences common law rights will be affected and property rights will be extinguished they considered it inappropriate for compensation to be
paid given the corruption element involved.
The core purpose of the legislation is to restore public confidence in the allocation of the State’s valuable mining resources and to promote
integrity in public administration above all other considerations.
Shao Ma - sma@piperalderman.com.au
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Snippets
Corporate Senior Associate, Josh Steele looks at recent amendments and announcements relevant to the energy and resources sector.
Changes to Listing Rules deferred to 1 July
2014
In the middle of last year the ASX Limited
(ASX) proposed changes to its Listing
Rules and Guidance Note 9 concerning
Disclosure of Corporate Governance
Practises. The proposed changes included
among other things:
•

•

A requirement that listed entities
disclose the details of any on-market
purchases undertaken on behalf of the
listed entity (or its subsidiaries) for any
employee or director share scheme.
An extension of the restrictions on
parties associated with directors of
a listed entity from receiving shares
under employee incentive schemes.

Following release of the proposed
changes a consultation period ensued
and, as a result of feedback received
during that consultation period, the ASX
has decided to defer implementing any
of the governance related changes until
1 July 2014. It is expected that a further
consultation paper on the proposed
changes to Listing Rules 3.19B concerning
disclosure of information relating to
on-market purchases and the associated
Listing Rules will be released shortly.
Comments sought on Takeover Panel’s new
Guidance Note relating to dividends
The Panel has released a consultation
paper and a draft new Guidance Note
concerning dividends. The paper outlines
the Panel’s approach to the treatment of
franking credits in the context of takeover
bids and includes detail about:
a.
b.

the inclusion of franking credits in the
‘headline’ offer price, and
a bidder’s deduction of the value of
any franking credits from the amount
payable to a Target’s shareholders.

In particular, it may be that in certain
circumstances each of these may give rise
to unacceptable circumstances. The Panel
has asked for submissions/comments to
be received by Friday 28 February 2014.

Further detail regarding the updated
Guidance Notes and the consultation process
can be found at the following link: http://
www.takeovers.gov.au/content/DisplayDoc.
aspx?doc=consultation/default.htm
Takeovers Panel amends Guidance Notes on
frustrating actions and takeover documents
The Panel has also recently released
consultation papers on proposed
amendments to Guidance Note 12 relating
to Frustrating Action and Guidance Note 18
relating to Takeover Documents.
Guidance Note 18 titled “Takeover
Documents” provides additional guidance
about the Panel’s expectations on the
structure and presentation of takeover
documents as well as the requirements
for ensuring that takeover documents are
sufficiently accessible. Importantly, it includes
additional guidance about what the Panel
expects to be included in a summary section
in takeover documents.
Guidance Note 12 titled “Frustrating Action”
provides additional guidance about the Panel’s
views on what types of actions could be
considered to frustrate a bid or potential bid.
In particular, it deals with the circumstances
where those actions may constitute
unacceptable circumstances, including where
a condition to a takeover bid has been
triggered and the bidder has:
•
•

not disclosed whether it will rely on that
condition or waive it within a reasonable
time, or
varied the terms of the bid, such as
increasing the bid price, but has not
waived the condition (or waived a
particular breach of the condition).

ASIC releases findings on financial reports
In late December 2013 ASIC released findings
on its review of financial reports of listed
entities (and other public interest entities) for
the financial year ending 30 June 2013. In its
review ASIC made enquiries of 100 entities
with the majority relating to impairment and
valuation of assets. Other concerns included:

Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended
to be advice on any specific professional matter. In that the effectiveness or accuracy of any professional advice depends upon the
particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts
or omissions resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this
publication, we recommend that you consult your professional adviser.

a.

b.

c.

d.

Inadequate disclosure of a business
model and business strategies relevant
to the entity’s financial position and
performance.
The use of a discounted future cash
methodology for determining a fair
value assessment of the recoverable
amount of assets. This related to
circumstances where there is limited
basis for determining what a fair value
may be for a sale of the asset in an
arms’ length transaction.
Inadequate disclosure of sensitivity
analysis and key assumptions applied
to asset valuations, including assumed
discount and growth rates.
The treatment of mine stripping costs
for producers.

Further detail regarding ASIC’s findings can
be found at the following link: http://www.
asic.gov.au/asic/asic.nsf/byheadline/13341MR+Findings+from+30+June+2013+fin
ancial+reports?openDocument
Josh Steele - jsteele@piperalderman.com.au
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