A G R I B U S I N E S S

Employers must understand the new award system
Employers need to be clear about
their obligations under the new award
system. This is particularly important for
businesses that do not have a registered
enterprise agreement in place.
Awards are legally binding instruments
which regulate the terms and conditions
under which workers may be employed.
The Federal “modern award” system
under the Fair Work Act 2009
commenced on 1 January 2010. There are
122 new modern awards, which apply to
specified industries or occupations.
To name just a few, awards that apply
to agribusiness employers include
the Aquaculture Industry Award, the
Silviculture Award, the Horticulture
Award and the Wine Industry Award.
The modern award system replaces
the mixture of previous Federal and
State Awards. It is vital that employers
correctly identify the awards that apply
to their employees. It is possible for an
employer to be subject to two or more
awards in relation to different groups of
employees. For example, an employer in
the aquaculture industry could be covered
by the Aquaculture Industry Award in
relation to people employed to husband
fish, but also by the Clerks Private Sector
Award in relation to clerical staff.
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Employers should obtain professional advice
if they cannot easily identify the awards
applying to their business.
Importantly, most modern awards contain
transitional arrangements that phase in the
new wage rates, rather than requiring an
immediate shift to the new award standards.
The new entitlements may be phased in
over a period of four years starting from
1 July 2010 and ending on 1 July 2014.
Applying the phasing provisions will often
involve complex calculations.
Employers should obtain professional advice
if they need assistance with applying these
transitional arrangements, especially if in the
past they have been paying their employees
no more than the minimum award rates.
Employers should familiarise themselves with
the opportunities presented by the “Award
Flexibility” clause that is found in every
modern award. Award flexibility clauses
allow the employer to make an agreement
with an individual employee that would not
otherwise be permitted. Under a flexibility
agreement, the employer and employee
may agree to vary the terms of the modern
award concerning:
•

arrangements for when work is
performed

•

overtime and penalty rates

•

allowances

•

leave loading.

Flexibility agreements are permitted only
if the employee genuinely agrees, and if
the employee would be better off overall.
An example of a valid flexibility agreement
is where an employee wants to modify
their hours of work to suit their family
commitments, and agrees to forego an
entitlement to overtime rates in return for
being allowed to work hours that would
normally attract overtime.
Employers also need to be aware of the
National Employment Standards (NES)
which have been introduced under the
Fair Work Act. The NES are minimum
standards that are applicable to all
employees in relation to:
•

maximum weekly hours

•

requests for flexible working
arrangements

•

parental leave

•

annual leave

•

personal/carer’s leave

•

community service leave

•

public holidays

•

notice of termination
andredundancy pay.
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Modern awards are permitted to contain
terms that supplement the NES, so long
as they are in no way detrimental when
compared to the NES. Consequently,
modern awards contain provision for
entitlements such as annual leave loading,
which are over and above the NES. It is
therefore important for an employer to
be aware not only of the NES, but also
the extent to which the applicable modern
award provides employees with enhanced
entitlements.
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Modern awards are used as the
benchmark for enterprise agreements.
For an agreement to be approved, Fair
Work Australia must be satisfied that the
employees will be “better off overall” than
if they were employed on the terms of the
modern award.
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Finally, a cautionary note. Failure to abide
by an award exposes an employer to
a legal liability to the employee for any
amounts not paid, and also fines of up
to $33,000.00 for each contravention. In
some cases involving multiple breaches,
penalties of over $200,000.00 have been
imposed. Individuals, such as company
directors, can also be penalised personally.
Anyone involved in running a business
should therefore take steps to ensure
that they are fully compliant with their
obligations.
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