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Welcome to Piper Alderman’s bulletin looking at competition and
consumer law. In this bulletin we seek to inform on developments
in these areas of law and trade practices generally.
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Mitsubishi Electric’s price
maintenance gets cold
reception
The Federal Court has handed down
a decision and imposed a penalty of
$2.2m against a company that sought to prevent a
retailer from advertising or selling goods below a specified
price. Mitsubishi Electric Australia Pty Ltd was found
to have engaged in resale price maintenance. Senior
Associate, Bill Fragos, discusses this decision.

Dimmeys fails to meet safety
standards
The Federal Court recently imposed
significant penalties on a retailer for
repeated breaches of product safety
standards regarding goods sold at its stores. The Court
imposed a penalty of $3m on Dimmeys for selling specific
goods that did not meet product safety standards.
Dimmey’s had obtained the goods through an importer,
Starite. The Court imposed a $600,000 penalty on Starite
and $120,000 on its officer, Douglas Zappelli. Senior
Associate, Bill Fragos, reviews the decision.

Attempted approach by Flight
Centre aborted by Court
Recently the Federal Court delivered
a decision relating to an attempt by a
business to eliminate differences in prices
and which was effectively intended to offer consumers
the lowest price. It was held that the conduct lessened
competition in the market for the distribution and
booking, and retail sale of international air fares from
Australia. Senior Associate, Bill Fragos discusses this
decision.

Faith heel-ers? ACCC tries to
tone down Reebok’s claims
The ACCC has recently commenced
proceedings against Reebok for
representations made in relation to
a specific line of shoes. Senior Associate, Bill Fragos,
discusses the proceedings and considers the success the
FTC had with similar claims.
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Mitsubishi Electric’s price maintenance gets cold
reception
The Federal Court has handed down a decision and imposed a penalty of $2.2m
against a company that sought to prevent a retailer from advertising or selling
goods below a specified price. Mitsubishi Electric Australia Pty Ltd was found
to have engaged in resale price maintenance, prohibited under section 48 of
the Competition and Consumer Act. Senior Associate, Bill Fragos, discusses this
decision.
Blow by Blow

Hot and cold

Turning up the heat

On three occasions Mitsubishi Electric
Australia Pty Ltd (Mitsubishi Electric), as
wholesaler and manufacturer, sought to
impose anticompetitive conditions on one
of its retailers, Mannix Electrical Pty Ltd
(Mannix). In particular, Mitsubishi Electric
induced and attempted to induce Mannix
not to sell Mitsubishi Electric branded
air conditioning units at prices below a
minimum specified price.

As a consequence of Mannix’s noncompliance with the conditions, Mitsubishi
Electric terminated Mannix’s dealer/retailer
status and, in turn, reduced the discounts
Mannix had received from Mitsubishi
Electric. Mannix wanted to expand its
market share so price point was important
to Mannix’s strategy. Mitsubishi Electric,
though, wanted a minimum standard price
that all retailers selling its goods would
not undercut. Indeed, Mitsubishi Electric’s
other retailers/dealers were complaining
to Mitsubishi Electric about Mannix
undercutting them.

A penalty of $500,000 was imposed on
Mitsubishi Electric for each of the two
instances of resale price maintenance,
and a penalty of $1.2m for terminating
Mannix’s retailer/dealer status. The
orders were imposed with consent of
Mitsubishi Electric.

Despite Mitsubishi Electric’s attempts,
Mannix continued to sell the units at
prices below the minimum price that
Mitsubishi Electric had sought to impose
on Mannix. In one instance, Mannix
was selling units 10 percent below the
minimum price that Mitsubishi Electric had
attempted to impose on Mannix.

www.piperalderman.com.au

2

The Court considered the termination of
Mannix’s status as particularly serious, as
in effect it was retribution for Mannix’s
conduct. A common theme throughout
the Court’s reasons was the need to
deter such behaviour. Further, it would
appear that in determining the size of
the penalty, the Court had regard to
Mitsubishi Electric’s resources. The Court
also made an order for Mitsubishi Electric
to pay the ACCC’s costs in the amount
of $50,000.
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The current climate
The decision highlights how careful
manufacturers and wholesalers ought to
be with respect to imposing conditions
on retailers and distributors, especially
with respect to “authorised distributor”
arrangements. In many instances
manufacturers wish to position their
products at a certain price point in the
market.
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However in such instances, manufacturers
should be especially careful to ensure that
what may be a considered attempt to
market products in a certain way does not
lead to unwanted attention from regulators.

For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au

Manufacturers and retailers should seek
advice with respect to any agreements to
ensure that the terms of any agreements
arrangements or understandings as between
them are not contrary to competition law
provisions.
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Attempted approach by Flight Centre aborted by
Court
Recently the Federal Court handed down a decision relating to an attempt by
a business to eliminate differences in prices and which was effectively intended
to offer consumers the lowest price. It was held that the conduct lessened
competition in the market for the distribution and booking, and retail sale of
international air fares from Australia. Senior Associate, Bill Fragos discusses this
decision.
Beat up

Come fly with me

A new low

Flight Centre sought to implement a ‘Price
Beat’ Guarantee, where Flight Centre
would beat a cheaper airfare offered by
its competitors by $1 plus a $20 voucher.
The initiative was simple – to develop
a reputation amongst consumers that
Flight Centre offers the lowest prices on
airfares.

The complicating factor was that whilst Flight
Centre was seeking to match the fares of
competing travel agents and websites, on
occasions Flight Centre was also competing
directly with the airlines, who offered
flights for sale through their own respective
websites. On sales direct from the airlines,
it was possible that Flight Centre, in order
to “price beat”, would have to reduce
their sale price to the respective airline’s
wholesale price and eliminate any margin or
commission for Flight Centre. Flight Centre
approached the airlines seeking to reach an
agreement about these wholesale prices.

Justice Logan found that Flight Centre’s
approaches to the airlines were attempts
to induce a contravention of section
45 of the Trade Practices Act (now
the Competition and Consumer Act).
Whilst there was an attempt to offer
consumers the lowest price for airfares,
the Court found that there was an
attempt to eliminate differences in the
price of international airfares offered to
consumers.

At the same time, and in order to carry
out this initiative, Flight Centre sought to
ensure that it was receiving the lowest
(wholesale) price from the airlines and
that Flight Centre was itself “buying”
at the cheapest possible price. On six
occasions between 2005 and 2009
Flight Centre attempted to enter into
arrangements with three airlines being
Emirates, Singapore Airlines and Malaysian
Airlines. These arrangements sought to
eliminate differences in airfares so as to
fix, control or maintain Flight Centre’s
retail or distribution margin.

Competition and Consumer News
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Pre-flight checks
Considering the decision from a broader
perspective, it is an important decision
for retailers to be aware of if the retailer
is selling products to consumers in
circumstances where it is also competing
with the manufacturer/ wholesaler (who
also is selling directly to consumers).
Retailers need to be careful regarding:
•

•

any representations they make to
consumers regarding selling the goods
at the cheapest price.

If you are a manufacturer or retailer selling
goods in circumstances where you are
competing with a retailer you supply or a
manufacturer you receive goods from, you
should seek advice as to the content of any
agreements.

For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au

any approach they make towards a
manufacturer/ wholesaler to agree
on fixed or minimum pricing,

Competition and Consumer News
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Dimmeys fails to meet safety standards
The Federal Court recently imposed significant penalties on a retailer for repeated
breaches of product safety standards regarding goods sold at its stores. The Court
imposed a penalty of $3m on Dimmeys for selling specific goods that did not meet
product safety standards. Dimmey’s had obtained the goods through an importer,
Starite. The Court imposed a $600,000 penalty on Starite and $120,000 on its
officer, Douglas Zappelli. Senior Associate, Bill Fragos, reviews the decision.
The parties

Slam dunk

•

Dimmeys is a retailer supplier of variety
goods, especially those at discounted
prices.

In imposing the penalty of $3m on
Dimmeys, the Court had regard to the
fact that Dimmeys was a repeat offender
and that deterrence was the primary
consideration. The Court considered:

whether the contravener has shown
a disposition to co-operate with
the authorities responsible for the
enforcement of the Act in relation to
the contravention

•

whether the contravener has engaged
in similar conduct in the past

•

the financial position of the
contravener

•

whether the contravening conduct
was systematic, deliberate or covert.

Starite carries on business as a financier
and as an importer, wholesaler and
distributor of a large variety of goods. It
supplies goods to Dimmeys and other
retailers and acts as the purchasing agent
or wholesaler of goods for Dimmeys and
other retailers.

•

the size of the contravening company

•

the deliberateness of the contravention
and the period over which it extended

•

whether the contravention arose out of
the conduct of senior management of
the contravener or at some lower level

•

whether the contravener has a
corporate culture conducive to
compliance with the Act as evidenced
by educational programmes and
disciplinary or other corrective
measures in response to an
acknowledged contravention

Mr Douglas Zappelli was the controlling
mind of Dimmeys and Starite.

Putting the squeeze on
On 6 December 2011, Consumer Affairs
Victoria undertook a search and seizure
of a number of items at various Dimmeys
stores. It was apparent that a number of
items were subject to bans and did not
meet product safety standards. These
items were:
•

girls padded swimwear

•

baby bath squeeze toy sets

•

cosmetic sets

•

basketball rings.

Competition and Consumer News
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Safety in numbers

Standard lesson

Taking into account the considerations,
the Court effectively imposed a penalty
of $750,000 for each course of Dimmeys’
conduct (totalling $3m). Dimmeys was
also ordered to recall and destroy all
relevant items. Starite received the
penalty of $600,000 for its conduct in the
importation of the goods.

The decision is an important one for
retailers. Retailers ought to be aware of
product safety standards, and it is no excuse
for a retailer to claim it was unaware of a
particular product safety standard. Further,
irrespective of reassurances a retailer may
receive from an exporter or an importer
regarding whether goods comply with
product safety standards, a retailer should
be proactive and ensure that goods comply
with product safety standards.

In addition to the significant penalties
imposed on the companies and Mr
Zappelli, the Court imposed a ban on the
companies selling or importing goods that
are subject to a product safety standard
for 6 years. Whilst this action was the
first of its kind that Mr Zappelli was
named as a party, the Court nevertheless
disqualified Mr Zappelli from managing
corporations for a period of 6 years.
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For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au

With respect to the issue of penalties, this
decision also demonstrates the extensive
powers vested in the Courts, not only in
imposing penalties, but further to disqualify
persons from managing corporations for a
“first offence”.
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Faith heel-ers? ACCC tries to tone down
Reebok’s claims
The ACCC has recently commenced proceedings against Reebok for
representations made in relation to a specific line of shoes. Senior Associate, Bill
Fragos discusses the proceedings and considers the success the FTC had with
similar claims.
Let’s get physical

Walk the walk

In 2009 Reebok launched its line of
“EasyTone” and “RunTone” shoes with
much fanfare. Reebok claimed that the
shoes could strengthen and tone buttock
muscles up to 28 percent more, and
hamstring and calf muscles up to 11
percent more than regular shoes. The
shoes sold for approximately US$100
each, with sales as at November 2010
estimated in the order of 15 million.

On the back of the FTC action, the ACCC
has now commenced proceedings against
Reebok. It is not clear why it has taken
the ACCC over four years to commence
proceedings, considering the FTC obtained
a settlement with Reebok within 2 years
of the product launch. The shoes have
been available in Australia since 2009 and
representations relating to their alleged
strengthening and toning capabilities made
throughout that time.

Foot on the pedal
In 2011, the USA Federal Trade
Commission investigated Reebok over its
advertising claims.
A settlement was swiftly reached
between the FTC and Reebok, with the
Adidas subsidiary paying $25 million for
its deceptive advertising. As part of the
settlement, consumers were entitled to
obtain refunds.
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Whilst the representations from
September 2011 appear to be similar if
not identical to earlier representations
made by Reebok, at minimum the ACCC
has taken 2 years, or otherwise over 4
years, to bring the matter before the
Courts. Reebok has continued to sell
thousands of EasyTone shoes during that
period. One of the orders that the ACCC
seeks is for non-party consumer redress
– refunds for consumers who purchased
the shoes.

The allegations in the Australian proceedings
refer to specific Reebok conduct from
September 2011. The ACCC alleges false,
misleading or deceptive representations
were made about EasyTone shoes. The
particulars appear to be the same – that
Reebok EasyTone shoes would increase the
strength and muscle tone of calves, thighs
and buttocks more than if a consumer were
wearing a regular shoe – and that there was
no reasonable basis to make such claims.
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Two steps forward, one step back
Reebok is not the only company that
has sold toning shoes. Skechers USA Inc
has also sold a range of Kim Kardashianendorsed toning shoes including Shape
Ups, Resistance Runners and Tone Ups.
So committed is Skechers to the line of
shoes, it ran advertisements for the shoes
during the 2011 Superbowl. Subsequently
in 2011, the American Council on
Exercise claimed that the shoes offered no
measurable benefit compared with other
athletic shoes.

Competition and Consumer News

In 2013, a US federal judge approved a
US$40 million settlement between Skechers
and the FTC covering approximately
510,000 claims, with an additional US$5
million awarded towards legal costs. The
FTC was concerned with representations
made as to toning characteristics of the
Skechers shoes, as well representations
made as to the shoes’ contribution to
weight loss and cardiovascular health.

For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au

No word whether the ACCC is investigating
Skechers or will be commencing similar
proceedings.

99

January 2014

[ P U B L I C A T I O N

N A M E ]

[Article title]
[Author or introduction]

Contact us
Contact
Sydney

us

Level 23
Governor Macquarie Tower
1 Farrer Place
Sydney NSW 2000
DX
10216,
Level
23 Sydney Stock Exchange
tGovernor
+ 61 2 Macquarie
9253 9999 Tower
f 1 Farrer
+ 61 Place
2 9253 9900

Sydney

Sydney NSW 2000
DX 10216, Sydney Stock Exchange
t + 61 2 9253 9999
f +24
61 2 9253 9900
Level
385 Bourke Street
Melbourne VIC 3000
GPO Box 2105
Melbourne
Level 24 VIC 3001
DX
38530829,
BourkeCollins
Street Street
tMelbourne
+ 61 3 8665
5555
VIC 3000
f GPO
+ 61
8665 5500
Box3 2105

Melbourne

Melbourne

Melbourne VIC 3001
DX 30829, Collins Street

Brisbane
t + 61 3 8665 5555
f + 61 Centre
3 8665 5500
Riverside
Level 36
123 Eagle Street
Brisbane QLD 4000
GPO
Box 3134
Riverside
Centre
Brisbane
Level 36 QLD 4001
DX
123105,
EagleBrisbane
Street
tBrisbane
+ 61 7QLD
32204000
7777
f GPO
+ 61
3220 7700
Box7 3134

Brisbane

Brisbane QLD 4001
DX 105, Brisbane

Adelaide
t + 61 7 3220 7777
f +16
61 7 3220 7700
Level
70 Franklin Street
Adelaide SA 5000
GPO Box 65
Adelaide
SA 5001
167 Flinders
Street
DX
102, Adelaide
Adelaide
SA 5000
tGPO
+ 61
8205 3333
Box8 65
f Adelaide
+ 61 8SA
8205
3300
5001

Adelaide

DX 102, Adelaide

t + 61 8 8205 3333
www.piperalderman.com.au
f

+ 61 8 8205 3300

Follow us on
enquiries@piperalderman.com.au
www.piperalderman.com.au

Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions
resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser.

