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Welcome to Piper Alderman’s Wills Watch which aims to provide
accessible and informative summaries on current succession law
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An imaginary beneficiary
Haim v NSW Trustee & Guardian; Estate of Feuerring [2013] NSWSC 1406
The deceased made two Wills, one in
1997 and another in 2003. The New
South Wales Supreme Court was asked
to consider whether the deceased had
testamentary capacity when making his
2003 Will.
In the 1997 Will, the deceased left his
estate to his sister. In the 2003 Will, his
estate was left to a “friend”, who at the
time of the hearing before the Supreme
Court, had not been located or even had
his existence confirmed.
The deceased’s sister sought an order
that Probate of the 1997 Will be granted.
She contended that the deceased suffered
from delusions that prevented him from
comprehending and appreciating her claim
on his testamentary bounty when making
his 2003 Will.
The deceased had a long history of mental
instability, dating back to the early 1970’s
which subsisted until his death.
In December 2002 the deceased identified
himself as “Pablo Picaso” and in January
2003, he informed a carer that his father
died a destitute or a drunk and that his
mother died in the family home after
committing suicide. These assertions had
no rational basis.
The death of his father brought on
a period of erratic behaviour in the
deceased, during which he became
increasingly hostile toward his sister,
accusing her of poisoning their father’s
food in an attempt to kill him.
The deceased’s palpable distrust of his
sister ebbed and waned over the years,
at times denying her existence, at others
engaging in cordial discussion with her.
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Neither party contested that the deceased
had suffered from paranoid schizophrenia.
However, the issue in question was not
whether the deceased suffered from
paranoid delusions, but whether paranoid
delusions or mental instability affected his
testamentary capacity.
Two medical reports were obtained, both
of which attested to the stabilisation of the
deceased’s mental state after an increased
dosage of his prescriptive medications.
The evidence of the Will drafter, an
employee of the NSW Public Trustee and
a witness to the 2003 Will, was considered
by the Court. In particular, questions were
asked as to why the deceased’s sister was
left out of the 2003 Will. The Will drafter
had not taken any detailed notes regarding
that issue.
The Court held that the deceased’s
complete disinheriting of his only next of
kin would have been an “important or
noteworthy” event. The absence of any
mention in the documentation indicated
that the deceased had not turned his mind
to his next of kin.
In addition to assessing the deceased’s
capacity, an extensive search was
conducted to find the “friend” named in the
2003 Will, which included hiring a private
detective, searching electoral roll records
and making lands title enquiries. The search
results found no person by that name who
had a connection to the deceased. The
“friend’s” existence was determined by the
Court to be “inofficious” and an invention
of the deceased’s mind as a result of his
mental illness.
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The disinheriting of a sister in favour of a
friend was an important matter, which,
during the creation of the 2003 Will, went
unrecorded by the Will drafter. From this,
the Court inferred that the deceased had
not conveyed this information.
Accordingly, the Court determined that
it was unlikely that the “friend” existed,
having regard to the mental illness and
reclusive personality of the deceased, who
lacked testamentary capacity when making
the 2003 Will. Probate over the 1997 Will
was therefore granted.

Comment: This is an unusual and
interesting case, however it highlights
a number of matters including the
importance of a Will drafter to have
clear and detailed notes to record the
Willmaker’s intentions.
There is no doubt that the capacity
of the Willmaker was a huge issue
in these circumstances and thje case
demonstrates the difficulties that
can arise for the Will drafter when
assessing capacity, particularly in
circumstances where the Willmaker
may appear to have capacity at
different times.

December 2013

[ P U B L I C A T I O N

N A M E ]

The right to reside versus a life interest in
property - a question of construction and
interpretation of a Will
McElligott v Public Trustee of Queensland & Ors [2013] QSC 314
The matter arose out of the disputed
construction of the deceased’s Will, with
particular regard to the entitlement to
proceeds from the sale of estate assets.

The Will

Background

•

There were two construction issues
considered by the Court:
Whether the grandchildren were given
an equitable estate for a term of five
years, or instead, merely a personal
right to occupy the property for that
period, and

The estate of the deceased primarily
comprised of a property in Ninderry,
Queensland, which had an estimated
worth of $700,000 to $800,000. There
were liabilities of between $350,000 and
$400,000 owing by the estate, including
loans totalling more than $250,000, which
were secured by a registered mortgage
over the property.

•

The debts of the estate could not be paid
without the sale of the property.

Of material importance was clause 6 of the
will, which stated:

On 25 June 2012, a daughter of the
deceased and a beneficiary of the estate,
Lorain, was made bankrupt. Lorain had
two children.
The Public Trustee of Queensland drafted
the Will of the deceased and was later
appointed to represent the grandchildren
in the matter.

Whether Lorain was a person “under
a legal disability” as a result of her
bankruptcy, and therefore if the
executor should hold on trust the share
to which she was entitled.

“I GIVE my house and land at …
together with all my household furniture
and household effects (other than motor
vehicles) therein at my death (‘the
property’) TO my Trustee ON TRUST to
permit my granddaughter TAKARLI and
my grandson TARSON both presently living
at the property to have the full use of the
property for a period of five years from my
death TOGETHER with the full use of my
household furniture and household effects as
a personal right.
...
The income actually produced by the
property is to be applied as income under my
Will.

The applicant - the sole executor and
son of the deceased - submitted that the
true construction of clause 6 entitled
the grandchildren to a personal right to
occupy the property. The Public Trustee
submitted that the grandchildren had an
equitable estate in the property.
If the grandchildren had an estate, then
they had an equitable entitlement to the
income from the net proceeds of sale for
the stated period of five years. If they had
a personal right to occupy the property,
they would have no entitlement to any of
the proceeds of sale.

Extrinsic evidence
The Public Trustee conceded that
there was at least one drafting error in
the Will, that being the description of
a “life interest” in the last sentence of
clause 6. In applying section 33C of the
Succession Act 1981 (Qld), the Court
accepted extrinsic evidence to aid in the
interpretation of the clause, due to the
ambiguity caused by the drafting error.
In hearing evidence from the Public
Trustee, it was declared that the
conditions regarding “income actually
produced by the property” and the “life
interest” were automatically inserted by
software used to create the Will and not
at the behest of the deceased. These
mistakes were left uncorrected.

ON the failure or termination of this life
interest my Trustee is to hold the property
ON TRUST to form part of the residue of my
estate.”.
Wills Watch

3

December 2013

It was further heard that in the course of
creating her Will, the deceased had stated
that she was going to “farm her property
with Lorain”, and that she thought “the
property would generate income”. Evidence
was given that the deceased “wanted Lorain
to have the income from the property and
not just a place to live” and that Lorain was
to “have the full use of the property”. There
was no discussion as to what would happen
if the property had to be sold.

In turning its mind to whether the
grandchildren had an equitable interest in
the property, the Court found:
•

•

Use and occupy
In determining the interest held by the
grandchildren, the Court gave consideration
to several cases regarding a right to “use
and occupy”. In the majority of instances,
it was held that such a phrase indicated an
ownership of property, because the “use”
of property would include a right to receive
rents.

•

Conclusion

•

The deceased did not intend for the
grandchildren to let the property, or
part of it, or themselves conduct some
commercial venture upon or from it.
Extrinsic evidence regarding Lorain
conducting some business on or from
the property was irrelevant, as under
the Will Lorain was not given any right
in relation to the property.
That as the property was left to the
executor “on trust to permit” the
grandchildren to have the full use
of the property, the entitlement of
the grandchildren derived from the
permission of the executor, rather
than the Will by way of an express
grant of an estate in land.

It had not been established that the
deceased intended to provide all of
the rights, such as a right to let all
or part of the property, which the
holder of an estate for five years
would have, to the grandchildren.

The Court determined that the
intention of the deceased was for the
grandchildren to enjoy a mere personal
right to occupy the property for a period
of five years.
Lastly, the Court did not accept that
Lorain’s bankruptcy caused her to
be “under a legal incapacity”. The
application of the Bankruptcy Act 1958
(Cth) caused the share of the residuary
estate to which Lorain, but for her
bankruptcy, would be entitled to vest in
the Official Trustee in Bankruptcy.

Comment: This case again highlights
the importance of a carefully drafted
Will to ensure that the true intentions
of the testator are fulfilled.
Life interests and rights of residence
clauses have different legal impacts and
consequences and it is important to
clearly distinguish between them in the
terms of a Will.
Had the estate had sufficient funds to
satisfy the liabilities without the need
to sell the property, this issue may not
have arisen. Whilst it is impossible to
know the exact financial circumstances
of your estate when you pass away, it is
important to give consideration to how
liabilities may be met.
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Real estate and Self Managed Superannuation
Funds
Self-managed superannuation funds
(SMSF) represent the fastest growing
superannuation sector in Australia, with
$531.5bn assets held by SMSFs. A corollary
of this growth is the impact upon an
individual’s estate planning considerations.
Those issues were considered in our
October 2013 edition of Wills Watch.
Piper Alderman regularly assists clients to
establish their SMSF and advises trustees
and members on their estate planning
implications. Given the growth and the
availability of limited recourse borrowing
to buy real estate it is timely to note some
developments in this area.
A trustee of a SMSF is required to prepare
an investment strategy so as to eventually
provide pensions to fund members. Due
to the ease of acquisition, shares and other
equities have been traditionally favoured
by trustees. Now that there has been a
relaxation of borrowing rules, trustees of
SMSF are now better able to acquire real
estate.
In September 2012, ASIC established an
SMSF Taskforce in response to an increase
in geared investment strategies, increasingly
aggressive advertising and the collapse of
Trio and the subsequent Parliamentary
Joint Committee on Corporations and
Financial Services’ Inquiry.

Wills Watch

The overarching aim of ASIC’s SMSF
Taskforce is to ensure that those investors
for whom an SMSF is suitable receive good
quality advice and services from gatekeepers.
ASIC does not want to see an influx of
trustees who are ill-equipped to cope
with the responsibilities and obligations of
running an SMSF. On 18 April 2013, ASIC
Commissioner Peter Kell said “ASIC has
ramped up its attention on a sector that is of
growing importance to more Australian investors.
We want to help ensure that we have a healthy
SMSF sector.”.
By 18 April 2013, ASIC had conducted a
review of over 100 investor files relating
to the establishment of SMSFs that
were provided by financial planners and
accountants. The files targeted were
considered to be in higher risk categories
through, for example, having lower balances
or less diversified investments.
While most advice provided was rated as
adequate there were pockets of poor advice
in that:
•

An inappropriate single asset class being
provided to investors (e.g real estate).

•

Suitable alternatives to an SMSF were not
considered.

•

There was inadequate consideration
of the investor’s long-term retirement
planning objectives.
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Corporations Act 2001
In 2013, the Corporations Act (Cth)
(Act) was amended by the Corporations
Amendment (Future of Financial Advice) Act
2012 and the Corporations Amendment
(Further Future of Financial Advice
Measures) Act 2012.
These amendments inserted Part 7.7A
Division 2 – Best Interest Obligations and
Renumerating and Subdivision B—Asset
based fees on borrowed amounts.
The purpose of these amendment bills,
(per Hansard, House of Representatives,
Report from Committee, Wednesday, 15
May 2013), was to:
“…provide some discretion to ASIC and
the RBA in terms of reviewing certain
licence holders, while also prescribing
specific licence holders for ASIC and
the RBA to assess annually. During the
committee’s inquiry, stakeholders noted
that the proposed amendments would
allow ASIC and the RBA to better prioritise
resources and ensure that attention
is directed to primary areas of focus,
including large retail markets.”
The Explanatory Memorandum for the
Corporations Amendment (Further Future
of Financial Advice Measures) Act 2012,
states:

December 2013

[ P U B L I C A T I O N

N A M E ]

Product commissions may encourage
advisers to sell products rather than give
unbiased advice that is focused on serving
the interests of the clients. Financial
advisers have potentially competing
objectives of maximising revenue from
product sales and providing professional
advice that serves the client’s interests.

ASIC warning to real estate industry

Penalties

By way of a media release on 6 November
2013, ASIC warned the real estate industry
that agents, who recommend investors use
an SMSF to invest in property, must ensure
they are appropriately licensed to provide
the advice.

The Bill amends the Corporations Act
to define “conflicted remuneration” and
to ban its receipt and payment in certain
circumstances. The Bill establishes
the ban on the receipt by licensees
and their representatives, and on the
payment by product issuers or sellers, of
remuneration that could reasonably be
expected to influence the financial product
advice given to retail clients.

As per s766B of the Act, a person provides
a financial service if they provide financial
product advice. Providing financial product
advice includes making a recommendation
or a statement of opinion to a person to
set up an SMSF or use an existing SMSF to
purchase real property through that SMSF.
This is because the vehicle through which
the underlying investment is made is an
SMSF and an interest in an SMSF is a financial
product. Therefore, a person who makes
such a recommendation or statement of
opinion provides financial product advice
even where the underlying investment (i.e.
real property) is not a financial product.

The Act provides that a person convicted
of carrying on an unlicensed financial
services business may be subject to a fine
of up to $34,000 or imprisonment for 2
years or both. If a company is convicted it
may be liable to penalties, including a fine
of up to $170,000.

Section 911A of the Act requires any
person carrying on a financial services
business in Australia to hold an Australian
financial services licence (AFS) or be a
representative of an AFS licensee. Under
s766B of the Act, financial product
advice is defined as a recommendation,
a statement of opinion or a report of
either of those things that is, or could
reasonably be regarded as being, intended
to influence a person’s decision in relation
to a financial product.
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ASIC is concerned that, with the increased
popularity of SMSFs and property
investment, real estate agents may not
realise that they may be carrying on a
business of providing financial product
advice and may need an AFS licence, or
authorisation under an AFS licence, when
making recommendations or statements of
opinion to a person to use an SMSF to invest
in property.
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In the event that real estate agents are
operating in circumstances where an AFS
licence is required, they must immediately
cease offering and providing financial
services until such time as an AFS licence is
obtained or they become a representative
of an AFS licensee. Real estate agents must
also immediately cease any advertising,
including any representation on a website
or at presentations that indicates that
they are providing financial services. In
continuing to provide financial services
real estate agents may be committing
an offence and consequently be liable to
prosecution.

Benefits and commissions
There are some real estate agents who
are offering commissions or benefits
to financial advisers for recommending
investors use an SMSF to purchase
property. Such commissions or benefits
may be conflicted remuneration and
financial advisers may be banned from
receiving them. This is because the
commissions or benefits could reasonably
be expected to influence the financial
product advice given to retail clients.
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My iPhone Will
Yu [2013] QSC 322
Karter Yu died on 2 September 2011. He
took his own life. Shortly before Karter
died, he created a series of documents on
his iPhone, most of them final farewells, but
included a “Will”.

•

The Supreme Court of Queensland was
asked to decide pursuant to Section 18
of the Succession Act 1981 (Qld) whether
the electronic document was intended
by the deceased to form his last Will
and purported to state his testamentary
intentions.

A further consideration for the Court
was whether the deceased intended this
document to take effect on his death
and to form his Will, and to be legally
operative so as to dispose of his property
upon his death.

Section 36 of the Acts Interpretation Act
1954 (Qld) was considered, which defines
a document to include any disc, tape or
other article, or any material from which
writings are capable of being produced
or reproduced, with or without the aid of
another article or device. On this basis the
iPhone text was therefore a “document”.

Having considered all of these
circumstances, the Court found that:
•

Pursuant to Section 5 of the
Succession Act, the iPhone document
was a document for the purposes of
Section 18 of that Act.

•

The document purported to state
the testamentary intentions of the
deceased as his intentions were
plain, dealt with the whole of the
deceased’s property and provided
for its distribution and when the
deceased was contemplating his
death.

•

The deceased intended the document
on his iPhone to be legally operative
and therefore form part of his Will.

The iPhone “Will” prepared by the
deceased had the following significant
characteristics:
•

It commenced with the words
“This is the last Will and
Testament…………….”

•

The deceased formally identified
himself together with a reference to his
address.

•

It demonstrated an intention to appoint
Jason Yu as the executor as well as
nominating an alternative.

•

It authorised the executor to deal with
the deceased’s affairs in the event of his
death.

•

It dealt with all of his property.

•

It provided for the distribution of
property at a time when the deceased
was plainly contemplating his imminent
death.
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The deceased typed his name at the
end of the text in a place where on
a paper document a signature would
appear followed by the date and a
repetition of his address.
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Comment: While the Court was
willing to admit the iPhone Will to
Probate in these circumstances,
it is not expected that the usual
requirements for a Will to be valid
will be relaxed by the Court in
the foreseeable future. This case
was decided on its facts and it can
only be anticipated that if more
individuals rely on their electronic
devices to create their Will then
evidence and therefore, disputes
may arise as to the authenticity
of such documents, whether the
Willmaker really intended to create
a Will and whether it does in fact
express their testamentary intentions.
More importantly, proving that the
Willmaker authored the document
would be relevant and likely to cause
delay and increase legal costs to
the estate of admitting the Will to
probate.
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