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Welcome to Piper Alderman’s bulletin looking at competition and
consumer law. In this bulletin we seek to inform on developments
in these areas of law and trade practices generally.
November 2013

No clucking matter: Australian
Competition and Consumer
Commission v Turi Foods et al
Cristina Cecere, Senior Associate, and
Tom Schinckel, Law Clerk take a look
at the ACCC’s actions in relation to advertising claims by
chicken producers.

En garde: ACCC foreshadows
vigilant approach to statutory
compliance
In a recent report, the ACCC has
foreshadowed that it will take a
vigilant approach towards compliance with its statutory
investigations. Partner, Tom Griffith reviews the report.
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Making the case for merger
efficiencies
It was reported recently that a major
Australian dairy company proposes to
bypass the ACCC, having previously
obtained an unfavourable preliminary analysis from the
ACCC, and will seek authorisation of a proposed merger
from the Competition Tribunal, as Partner, George Raitt
and Senior Associate, Tim Magarey report.
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No clucking matter: Australian Competition and
Consumer Commission v Turi Foods et al
Cristina Cecere, Senior Associate and Tom Schinckel, Law Clerk take a look at the
ACCC’s actions in relation to advertising claims by chicken producers.
Chicken meat is a staple menu item in
many Australian homes but cage farming
techniques and other poor treatment of
the animals have dogged the industry in
recent years. As a result, chicken meat
producers and industry groups have
invested significantly in advertising to
improve their image amongst consumers.
The ACCC has been keeping a watchful
eye on these advertising campaigns
to ensure that the ethical claims being
made are backed up in reality. In a
recent Federal Court decision, significant
penalties have been imposed on chicken
meat producers and their peak industry
body due to misleading and deceptive
claims in advertising.

Case
Two respondents, Baiada Poultry Pty Ltd
(Baiada), and Bartter Enterprises Pty Ltd
(Bartter), were chicken producers who
grew, processed and supplied chicken
under the Steggles brand. The fourth
respondent, the Australian Chicken
Meat Federation Inc (ACMF), is the
peak industry body for the chicken meat
industry. The first respondent, Turi Foods
Pty Limited, settled with the ACCC prior
to conclusion of the Federal Court action.
In various forms of advertising, Baiada,
Bartter and ACMF claimed that the
chickens in their care were “free to roam”
rather than being trapped in cages. This
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claim was made both directly to consumers
in advertising and on product packaging,
as well as to other industry participants in
trade publications. The ACCC claimed that
the use of “free to roam” was misleading or
deceptive given the actual living conditions of
the chickens.

The Court ordered Baiada and Bartter to
pay a $400,000 civil penalty. ACMF was
ordered to pay a $20,000 civil penalty
and send a letter in a prescribed form to
each of its members informing them of the
Court’s decision regarding “free to roam”
claims by chicken meat producers.

Meat chickens are raised in large barns,
where they are placed from one day old and
grown for approximately 52-56 days before
slaughter. The Court considered a variety of
expert evidence as to the stocking density of
chickens, as to how the density of chickens
affected whether they were “free to roam”,
and to what degree they preferred to group
together rather than separate, and finally,
conducted a view of a number of Baiada and
Bartter chicken farms.

Comment

The Court then considered how this
evidence intersected with a reasonable
understanding of the term “free to roam”
by consumers. While the Court accepted
that the chickens were able to move
around their barns during their growing
period, it held that their situation for much
of this time – with thousands of chickens
packed in together with little to no space
between them – did not equate with a
reasonable understanding of “free to roam”
by consumers. The Court held that such
a claim implied that there was a greater
degree to unimpeded movement available
to the chickens with an amount of free space
around them in their barns, which they did
not enjoy in reality.
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This case highlights the caution that
businesses must use when describing their
products in other than directly technical
or quantifiable terms. With claims like
“free to roam”, there is a risk that while a
reasonable case can be made for a product
fitting within a business’ understanding
of the term, this is no guarantee that the
courts will not find that the reasonable
understanding of consumers is different.
This case also should serve as a wakeup
call that the ACCC considers “moral”
or ethical claims in advertising a priority.
Indeed the ACCC Chairman, Rod Sims,
has made it clear that credence claims,
where representations are made that a
product ‘possesses a premium attribute’ is
a priority area for the regulator in terms of
investigation and enforcement, particularly
in the food and beverage industry.
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With ethical concerns an increasingly
important issue for consumers, businesses
must take care that their claims are accurate
and precise or risk significant penalty. It is
important to note that in this case, there
was no accusation by the ACCC of actual
animal cruelty or other improper conduct.
Deceptive claims about the integrity of
the product were enough to warrant
enforcement action and a significant penalty.

For further information contact:
Cristina Cecere, Senior Associate
t +61 8 8205 3451
ccecere@piperalderman.com.au
Tom Schinckel, Law Clerk
t +61 3 8665 5571
tschinckel@piperalderman.com.au

These types of cases also demonstrate the
importance of seeking specialist marketing
input and also legal advice when designing
an advertising campaign which makes claims
that may be open to multiple interpretations
by consumers.
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Making the case for merger efficiencies
It was reported recently that a major Australian dairy company proposes to bypass
the ACCC, having previously obtained an unfavourable preliminary analysis from
the ACCC, and will seek authorisation of a proposed merger from the Competition
Tribunal, as Partner, George Raitt and Senior Associate, Tim Magarey report.
There have been few decisions in
Australia to give guidance on assessment
of efficiency and other public benefits
from mergers and acquisitions.
The Competition and Consumer Act 2010
prohibits mergers and acquisitions which
would be likely to have the effect of
substantially lessening competition in
a market. The ACCC may give formal
clearance only if it determines that there
is no such anti-competitive effect. It is
implicit in the formal clearance process
that neither the ACCC, nor the Court
in determining whether the prohibition
is contravened, has power to ‘weigh up’
efficiencies or benefits to the public that
are likely to result from the merger. The
Competition Tribunal is the only body
with the express power to consider
‘public benefits’.
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The publicity surrounding the current
dairy industry takeover suggests that
an Australian bidder proposes to take
the matter directly to the Competition
Tribunal in order to raise public benefit
arguments, which it has been suggested
that only the Tribunal can address.
However, the Act does not necessarily
rule out efficiency arguments having
legal significance for the purposes of the
application of the substantial lessening of
competition test by the ACCC or before
a Court. According to press reports, the
bidder argues that public benefits will
result, in the form of economies of scale,
and increased Australian export revenue.
Economic theory does not satisfactorily
explain why firms grow or whether the
growth of firms creates economic benefits
in terms of greater output of goods at
lower prices. Experience in business
suggests that larger firms can produce
more innovative goods at lower costs
with resultant benefits to consumers,
and can compete more effectively in
increasingly global markets. Further,
businesses typically seek ever increasing
growth in revenue and profits to satisfy
the expectations of capital markets.
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There is, however, a presumption in the
field of competition law and economics
that mergers between competitors are
inherently anti-competitive. In the US
there is a legal presumption which shifts
the burden of proof to the merger parties
in concentrated markets to disprove anticompetitive effects. In Australia, however,
the ACCC has to prove the likelihood of
substantial anti-competitive effects.
Considerable work has been done in
the US to identify specific competition
effects (rather than mere inferences
from market concentration) which can
be demonstrated by evidence to justify
a prediction that a substantial lessening
of competition is likely. Current thinking
in the 2008 Australian merger guidelines
and the 2010 US merger guidelines
focusses on evidence of the capacity
of the merged firm to reduce output
and increase prices. This reflects the
presumption that mergers occur because
firms want to corner the market and
increase prices, i.e. legitimate economic
drivers and public benefits are exceptions.
The law unfortunately provides no safe
harbour for mergers that are clearly to be
permitted on economic grounds. Further,
as noted above, there is no clear guidance
on public interest factors that may justify
an otherwise anti-competitive merger.
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[ P U B L I C A T I O N

The ACCC considers that benefits to the
merged firm that lower cost structures
are private benefits that do not increase
the efficiency of markets (paragraph 7.63
of the 2008 Merger Guidelines). The
ACCC nevertheless acknowledges that
efficiencies which may result in reduced
prices and higher output may be taken
into account in assessing whether a
substantial lessening of competition is
likely (paragraph 7.65). The subject is
addressed at greater length in the 2010
US merger guidelines. The US approach
credits efficiencies in terms of cost
reductions and product innovation, but
only where they could not have been
otherwise obtained. The US Department
of Justice and Federal Trade Commission
‘will not challenge a merger if cognizable
efficiencies are of a character and
magnitude such that the merger is not
likely to be anticompetitive’ (2010 Merger
Guidelines, p. 30).
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While much greater attention has been
given to efficiency gains from mergers in
the US literature on law and economics,
it does not appear that Australian
companies should abandon the possibility
of making persuasive arguments based
on efficiencies in preliminary screening
by the ACCC, or in Court, sufficient
to demonstrate that the ACCC should
be unable to discharge its legal burden
of proving that the ‘likely effect’ of a
merger would be to substantially lessen
competition. Detailed data and analyses
are required, e.g. historical data on prices
and volumes, cost and margin data,
capacity and production data, product
innovation record, studies on customer
preferences and responsiveness to the
firm’s own price and competitors’ price
changes, and likely assurance that cost
and efficiency gains will be passed on
to consumers. We suggest that merger
parties should fully explore available
economic efficiency arguments before
they risk the outcome on ‘public benefit’
arguments.
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For further information contact:
George Raitt, Partner
t +61 3 8665 5532
graitt@piperalderman.com.au
Tim Magarey, Senior Associate
t +61 8 8205 3478
tmagarey@piperalderman.com.au
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En garde: ACCC foreshadows vigilant approach
to statutory compliance
In a recent report, the ACCC has foreshadowed that it will take a vigilant approach
towards compliance with its statutory investigations. Partner, Tom Griffith reviews
the report.
In its September 2013 quarterly report,
ACCCount, the ACCC has provided an
overview of its activities in relation to both
competition enforcement and consumer
protection.
As at 30 September 2013 the ACCC stated
that it had taken action in 10 cases under
the Australian Consumer Law (ACL) regime
where the penalties awarded by the Courts
had been equal to or exceeded $1m.
The ACCC has identified several instances
where responses to notices issued under its
compulsory investigation power, section 155
of the Competition and Consumer Act 2010
have been late or inadequate, and has stated
that it is concerned about such potential
non-compliance and is considering referral
to the Commonwealth Director of Public
Prosecutions in appropriate cases.
The ACCC has highlighted its interventions
during the quarter in relation to:
•

Lux Distributors Pty Ltd for
unconscionable conduct in relation to the
sale of vacuum cleaners.

•

Hewlett-Packard Australia Pty Ltd for
false or misleading representations
to customers and retailers regarding
consumer guarantee rights.

•

Koyo Australia Pty Ltd for alleged
anticompetitive cartel arrangements.

•

Bytecard Pty Limited for the first time the
ACCC has commenced legal proceedings
based exclusively on the unfair contract
terms provisions of the ACL.
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There have also been important rulings
during the quarter in relation to the
effect on competition of:
•

The continuation of the transTasman alliance between Virgin
Australia and Air New Zealand

•

The proposed acquisition of financial
services company The Trust Company
Limited by Perpetual Limited.

Both of the above were approved, after
ACCC consideration.
The report confirms that the ACCC’s
investigations are continuing in relation to
sharing of price information between fuel
companies, the trend of larger and longer
fuel shopper docket discount offers and the
treatment of supermarket suppliers by major
supermarket chains.
A key theme of the report is the ACCC’s
emphasis on the integrity of its investigation
and litigation processes. The ACCC has
stated it will take a firm line whenever it
determines that parties have not been
truthful in the course of investigations or
have failed to comply with Court orders.

For further information contact:
Tom Griffith, Partner
t +61 2 9253 9913
tgriffith@piperalderman.com.au
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Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions
resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser.

