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Welcome to the latest edition of Piper Alderman’s e-Bulletin,
which aims to provide accessible and informative summaries
of recent significant legal developments.
October 2013
New service standards for
processing application by NSW
Miners
Lawyer, Shao Ma notes recent changes to
NSW Government procedures for processing
mining applications.

Smartphones and social
media under the Workplace
Surveillance Act (NSW) 2005
Ben Motro, Senior Associate, considers
how legislation dealing with workplace
surveillance in New South Wales affects an employer’s
ability to review or extract information from an
employee’s company supplied smartphone.
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New Heavy Vehicle National
Law: Are you ready?

Are standard form dispute
resolution clauses enforceable?
The decision of WTE Co-Generation v
RCR Energy Pty Ltd [2013] VSC 314 is
authority for the proposition that commonly
appearing, standard form dispute resolution clauses may be
unenforceable for lack of certainty. Partner, Megan Calder
and Lawyer, Wayne Harrison take a look at the case.
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On 1 September 2013, the Heavy Vehicle
National Law commenced in all Australian
states except Western Australia for all
vehicles over 4.5 tonnes gross vehicle mass. This is the
most significant road transport reform Australia has seen
with up to eight different sets of legislation being repealed
and replaced with one set of national rules administered
by the National Heavy Vehicle Regulator. Partner, Frazer
Hunt and Senior Associate, Maurice Lynch discuss the new
law.
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Smartphones and social media under the
Workplace Surveillance Act (NSW) 2005
Ben Motro, Senior Associate, considers how legislation dealing with workplace
surveillance in New South Wales affects an employer’s ability to review or extract
information from an employee’s company supplied smartphone.

Introduction
Many employers supply their employees
with smartphones to assist them to
perform their role. It is only natural
that an employer would want to use any
data or information stored or accessed
on that device, particularly when the
employee leaves the business, or where
the employer has reason to question an
employee’s fidelity.
Smart phones are repositories of
significant amounts of data about their
user’s activities and location, including
their emails, websites visited, and apps
used (including social media). However,
an employer’s right to access that
information (at least in New South Wales
and the ACT) is limited by workplace
surveillance legislation.
In New South Wales, the legislature
enacted the Workplace Surveillance
Act 2005 (NSW) (the Act). That
legislation prescribes the way in which
employers can legitimately use camera,
computer and tracking surveillance, to
monitor an employee whilst they are
at work. For completeness, the ACT
legislation (the Workplace Privacy Act
2001 (ACT) largely covers the same
ground as the NSW legislation), and the
Victorian Surveillance Devices Act 1999
(VIC) prohibits the use of optical and
listening devices in certain proscribed
circumstances (for example, in toilets,
washrooms etc).
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Whilst the usage of smartphones was not at
the front of mind when this legislation was
enacted (the first Apple iPhone was only
released in around 2007!), the ‘computer
surveillance’ requirements under the Act
have particular relevance for employers who
wish to access information on an employee’s
smartphone.

Notice requirements

Types of the surveillance

•

The kind of surveillance to be carried
out (camera, computer or tracking).

•

How the surveillance will be carried
out.

•

When the surveillance will start.

•

Whether the surveillance will be
continuous or intermittent, and
whether the surveillance will be for a
specified limited period or ongoing.

The Act covers various methods of
surveillance of employees, including
cameras, computers and tracking devices.
Fundamentally, workplace surveillance
can only commence once employees
have received proper notification or their
employer has obtained Court approval to
conduct covert surveillance.
Relevant to the use of smartphones, under
the Act, computer surveillance means
surveillance by means of software or other
equipment that monitors or records the
information input or output or other use of
a computer and includes but is not limited
to the sending and receipt of emails and the
accessing of websites.
Computer surveillance can only be carried
out in accordance with a policy of the
employer on computer surveillance of
employees at work, and employees must be
notified in advance of that policy in such a
way that it is reasonable to assume that the
employee is aware of and understands the
policy.
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Under section 10(4) of the Act, a written
notice must be given to employees
14 days prior to the commencement
of any surveillance or prior to the
commencement date of a new employee.
The notice must indicate:

The default position is that unless
an employer has complied with the
notification requirements, it is not entitled
to conduct surveillance of an employee’s
smartphone.

Prohibited surveillance
It is important to remember that the
Act imposes limits on the blocking by
employers of emails and internet access
of employees at work. The Act also
specifically prevents employers from
blocking access to emails or internet sites
because the content relates to industrial
matters, or where an email is sent by or
on behalf of an industrial organisation.
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Penalties for breach
Employers need to be aware that all casual,
temporary, agency workers, and volunteers
need to be informed of the employer’s
email and internet usage policy to avoid any
penalties which may arise from conducting
surveillance without effective notice.

If you are in doubt as to whether your
organisation’s surveillance practices comply
with the relevant legislation, seek legal
advice.

For further information contact:
Ben Motro, Senior Associate
t +61 2 9253 9910
bmotro@piperalderman.com.au

In the event of non-compliance, employers
may be exposed to civil penalties under the
Act, and may also find it more difficult to
use any information obtained as evidence in
a court or commission (for instance, in the
defence of an unfair dismissal claim).

Tips for Employers
•

Ensure that employees are given
the appropriate notification of the
surveillance that will occur.

•

Develop and maintain an appropriate
policy on workplace surveillance that
explains the type and nature of the
workplace surveillance.

•

Ensure its surveillance policy is
developed in conjunction with the
employer’s IT usage and Social Media
policies, that deals with appropriate
smartphone and social media usage.

•

Provide employees with appropriate
training in relation to its policies, and
ensure employees understand them.
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New Heavy Vehicle National Law: Are you
ready?
On 1 September 2013, the Heavy Vehicle National Law commenced in all
Australian states except Western Australia for all vehicles over 4.5 tonnes gross
vehicle mass. This is the most significant road transport reform Australia has seen
with up to eight different sets of legislation being repealed and replaced with one
set of national rules administered by the National Heavy Vehicle Regulator.
Partner, Frazer Hunt and Senior Associate, Maurice Lynch discuss the new law.
One of the main focuses of the National
Heavy Vehicle Regulator is to increase
activity in compliance and enforcement
of chain of responsibility. The chain of
responsibility provisions of the Heavy
Vehicle National Law mean that if you
consign, pack, load or receive goods
as part of your business, you could be
held legally liable for breaches of road
transport laws even though you have no
direct role in driving or operating a heavy
vehicle.

•

A heavy vehicle driver breaches mass,
dimension or loading requirements, for
example transporting an overweight
container or not preparing an accurate
Container Weight Declaration to
accompany the transportation of a
container.

•

Issuing instructions, actions or demands
to parties in the supply chain which
make, cause or contribute to an offence
under a road transport law.

The purpose of chain of responsibility
is to make sure all participants in the
supply chain share equal responsibility for
ensuring that breaches of road transport
laws do not occur. If you exercise control
or influence over any transport task, you
have responsibility to ensure compliance
with the National Heavy Vehicle Law.
Failure to comply can result in criminal
prosecution. Some examples of breaches
of the National Heavy Vehicle Law which
the chain of responsibility applies to are as
follows:

•

Providing incentives to people in the
supply chain to break the Heavy Vehicle
Law.

•

Once there has been a breach of a Heavy
Vehicle Law, the prosecuting authority will
consider the actions of all participants in
the supply chain and what procedures they
have in place to prevent breaches of road
transport law occurring. Each party in the
supply chain must take “all reasonable steps”
to ensure a heavy vehicle driver can perform
their duties without breaching a Heavy
Vehicle Law.

A heavy vehicle driver breaches
fatigue management requirements or
speed limits.
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If “all reasonable steps” have been taken
and there are no other reasonable steps
which could have been taken to prevent
the breach of the Heavy Vehicle Law, then
a prosecution under chain of responsibility
will not be possible despite a breach of a
Heavy Vehicle Law. Needless to say “all
reasonable steps” will require companies
to alter their procedures to ensure
that they have a risk identification, risk
assessment and risk control methods and
practices to prevent breaches of a Heavy
Vehicle Law. Such methods and practices
will be different for each party involved in
the supply chain.
Each breach of the Heavy Vehicle Law
will be categorised as either a minor,
substantial, severe or critical breach. The
categorisation of offence will determine
what penalties will apply for the breach,
and whether you have a defence to the
breach. For example, if you are a driver
or operator and you have committed a
substantial or severe risk breach, unless
the breach is in relation to a Container
Weight Declaration offence, you do not
have a “reasonable steps” defence for any
mass, dimension or load restraint breach.
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In relation to the penalties, there are
three types of penalties that can apply and
these are as follows:
•

•

•

Infringeable offences that involve the
election to pay a penalty, or have a
matter heard before a court.
Court imposed penalties for offences
which can only be dealt with by a
court.
Demerit points for the specific driver
in question.

www.piperalderman.com.au

Compared with the previous regime, some
penalties are higher, some lower, and some
remain the same. However, the key change
is that each of the penalties apply uniformly
in each Australian State and Territory.
There will be consistent enforcement of
the chain of responsibility regime across the
country by the Heavy Vehicle Regulator.
Should you require further advice on the
National Heavy Vehicle Law or assistance
with defending prosecutions for breaches
of the National Heavy Vehicle Law then we
would be happy to assist.
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For further information contact:
Frazer Hunt, Partner
t +61 2 9253 9984
fhunt@piperalderman.com.au
Maurice Lynch, Associate
t +61 2 9253 3840
mlynch@piperalderman.com.au
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New service standards for processing application
by NSW miners
Lawyer, Shao Ma notes recent changes to NSW Government procedures for
processing mining applications.
The NSW Trade & Investment – Division
of Resources & Energy (“DRE”) has
announced it is implementing new service
delivery standards for the processing
of applications under the Mining Act
1992 (NSW). The new service delivery
standards apply to applications lodged
from 1 July 2013.
The NSW Government aims to reduce
administrative burden for industry, and by
implementing service delivery standards
hopes to provide greater certainty to
allow industry to manage operations and
deadlines around the expected waiting
times.
DRE’s new processes for handling of
applications include the application of
“stop the clock” provisions.
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In summary:
1.

The processing clock starts when a
complete application, including all
required supporting information, is
received by DRE.

2.

If an application is deficient, the
applicant will be notified immediately
and given 10 business days (as per
clause 76 (9) of the Mining Regulation
2010) to submit all required supporting
information. If the required information
is not received within this timeframe,
the application will be refused.

3.

The processing clock will only be
stopped in the event that certain
defined exceptions apply.
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DRE will document and measure
performance against these service delivery
standards. This will include reporting
against each Key Performance Indicator
(“KPI”) and publishing this information
quarterly on the DRE website for the
2013-2014 financial years and beyond.
DRE has promised to meet regularly
with NSW Minerals Council and the
Association of Mining and Exploration
Companies to review its service delivery
performance.

For further information contact:
Shao Ma, Lawyer
t +61 2 9253 9924
sma@piperalderman.com.au
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Are standard form dispute resolution clauses
enforceable?
The decision of WTE Co-Generation v RCR Energy Pty Ltd [2013] VSC 314 is
authority for the proposition that commonly appearing, standard form dispute
resolution clauses may be unenforceable for lack of certainty. Partner, Megan
Calder and Lawyer, Wayne Harrison take a look at the case.
In the case before the Victorian Supreme
Court, WTE Co Generation (WTE)
entered into a construction contract with
RCR Energy Pty Ltd (RCR) for the supply
of a co-generation facility intended to
be fired by paper mill residues. On 11
November 2011 a show cause notice was
issued by WTE to RCR, resulting in WTE
taking the remaining works out of RCR’s
hands.

WTE contended that the clause was
uncertain and unenforceable on the basis
that clause 42.2 contained an “agreement
to agree”. Subclause 42.2 of the contract
provided:
“in the event the parties have not resolved the
dispute then within a further 7 days a senior
executive representing each of the parties must
meet to attempt to resolve the dispute or to
agree on methods of doing so”

A further notice to show cause was
issued by WTE on 14 March 2013,
culminating in WTE purporting to
terminate the contract and commencing
legal proceedings against RCR, without
first complying with the dispute resolution
clause. RCR sought to stay the legal
proceedings pending compliance with the
dispute resolution clause of the contract.
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After considering relevant case law
including the decision of the Queensland
Supreme Court in Downer EDI Mining Pty
Ltd v Wambo Coal Pty Ltd [2013] QSC
290 which found that proceedings should
be stayed to enforce compliance with the
dispute resolution clause (in that case,
unenforceability was contended on the
basis of the time requirements in the clause
– click here to read our article on this),
Justice Vickery held that subclause 42.2
was unenforceable. He found that what
was necessary for a valid and enforceable
dispute resolution clause was to “set out
the process or model to be employed, and
in a manner which does not leave this to
further agreement”. The option to “agree on
methods of doing so” did require a further
agreement.
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Whilst RCR contended a stay would be
consistent with the obligations on parties
and their legal advisers under the Civil
Procedure Act 2010, it would not appear
that this Act was specifically considered in
finding that the dispute resolution clause
was unenforceable.
The decision has widespread implications
due to the breadth of contracts which
adopt the wording “meet to attempt
to resolve the dispute or to agree on
methods of doing so”. Such contracts
include AS4000 (construct only), AS4300
and AS4902 (both design and construct),
AS4905 (minor works), AS4911 (supply
of equipment without installation),
AS4916 (construction management) and
AS4122 (consultant’s agreement).
The decision also puts into doubt the
enforceability of arbitration agreements,
given the reference to arbitration is
typically contained in clause 42.2 (or its
equivalent) which has been found to be
unenforceable.

For further information contact:
Megan Calder, Partner
t +61 3 8665 5548
mcalder@piperalderman.com.au
Wayne Harrison, Lawyer
t +61 3 8665 5534
wharrison@piperalderman.com.au
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