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International Wills - Update on progress
In our December 2012 edition of Wills
Watch, we monitored the progress of
amendments to the various Wills Acts
across Australian jurisdictions to give
effect to the UNIDROIT Convention
providing a Uniform Law on the Form of
an International Will 1973.

Subsequently, on 31 October 2012 Wills
(International Wills) Amendment Bill
2012 was assented to in South Australia
and the Wills Act 1936 was so amended.
In addition, the Wills Amendment
(International Wills) Act 2012 was assented
to by the Western Australian parliament
on 29 November 2012.

It now remains for Queensland to
amend its Wills Act after which time it is
to be expected the Commonwealth will
ratify the Convention thereby enabling
a uniform regime across Australia to
recognise international Wills provided
for in the Convention.

Fractious families
Estate of O’Loughlin [2013] SASC 20
On 20 February 2013 the Supreme
Court of South Australia was again
asked to determine whom would be the
appropriate person to administer the
estate of the deceased in circumstances
where he died without leaving a Will.
Mr O’Loughlin was not survived by his
parents, he did not have a spouse or
domestic partner or children. He did
however have nine siblings, one of whom
was deceased. One of his brothers,
Patrick and one of the daughters of the
deceased sibling, Kym, applied for the
administration of Mr O’Loughlin’s estate
but disputes arose in the family apparently
centred upon the dealings of Patrick with
the business affairs of Mr O’Loughlin.
In particular, one sibling, Raymond,
had taken issue with Patrick regarding
the legitimacy of his dealings with Mr
O’Loughlin prior to his death.
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Subsequently, Patrick withdrew
his application leaving Kym to seek
administration of Mr O’Loughlin’s
estate. Raymond however, opposed that
application and sought to appoint the
Public Trustee as administrator. Counsel
for Raymond sought to establish a lack of
independence by suggesting that Kym had
a reliance upon Patrick. However, Justice
Gray accepted that Kym was aware of the
need to act independently and testified
that if appointed as administrator, she
would do so. She also testified that she
would seek legal advice in respect of legal
issues arising during the administration
of the estate. In finding that Kym was a
credible and reliable witness Raymond’s
application to appoint the Public Trustee
was dismissed and the application made
by Kym seeking a grant of Letters of
Administration was granted.
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The Court found that if it were to make
a grant in favour of the Public Trustee,
substantial expense would arise. In essence,
Raymond was unable to articulate an
adequate reason for the passing over of Kym
as administrator of the estate.

Comment - Once again, this case
demonstrates how fractious families
can become when a deceased dies
without leaving a valid Will, or any
Will at all. No doubt significant
expense was incurred by the estate
and the parties in determining
who should be the appropriate
administrator which would have
been avoided had an executor been
appointed under a Will.
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Statutory Wills – The Court’s power to amend
Wills
Matsis; Charalambous v Charalambous & Ors [2012] QSC 349

The Supreme Court of Queensland
was asked to consider whether it could
authorise a codicil for Mr Matsis to
amend the terms of his Will to provide
for the establishment of separate
testamentary trusts for the beneficiaries.
Mr Matsis had a very large estate. In
2001, he prepared a basic Will. Due to
the large size of his estate the solicitor
preparing Mr Matsis’ Will suggested that
he incorporate testamentary trusts in his
Will for asset protection reasons and tax
purposes. As Mr Matsis was in a hurry to
prepare his Will at the time, a basic Will
was drafted without the inclusion of any
trust provisions.
In 2005, Mr Matsis’ mental capacity
began to decline and by 2009 he was
a full time resident in a dementia unit.
As a result of his illness, Mr Matsis was
unable to update his Will as he had lost
testamentary capacity.
Under the basic Will, the three
grandsons of Mr Matsis were entitled
to receive his estate equally. Two of
the three grandsons were involved in
businesses which carried a financial risk
and it was likely that the third grandson
would also soon be involved in a similar
business. Whilst none of the grandsons
were subject to any current claims
from creditors it was important that
their inheritances could be protected
as much as possible. The incorporation
of testamentary trusts would assist in
providing that protection.
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One of the grandsons made an application
to the Supreme Court of Queensland
pursuant to section 21 of the Succession
Act 1981 (Qld) for an order that the
Will be amended by way of a codicil to
include testamentary trusts for each of
the grandsons. The proposed codicil did
not seek to alter the distribution of the
estate, but rather to give the beneficiaries
flexibility and protection around how they
could hold their inheritance.
Section 21 of the Succession Act 1981 (Qld)
gives the Court power to alter a Will for
a person without testamentary capacity.
When invoking this power the Court must
consider what the willmaker may have
done if he did have capacity.
After consideration of Mr Matsis’ history,
the large size of the estate and the
circumstances surrounding the preparation
of his Will, Judge Lyons accepted that
the proposed codicil incorporating the
testamentary trusts for the benefit of the
grandsons was one that Mr Matsis may
have made had he had the capacity to do
so.
The Court found that the incorporation of
testamentary trusts would be consistent
with Mr Matsis’ entrepreneurial nature,
the fact that he was very supportive of
his grandsons’ business enterprises and
insistent that his wealth was kept within
the family.
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Comment - This case is somewhat
unusual as the Court was asked to
amend a Will purely for the purposes
of estate planning reasons. It is unclear
whether such a position will be
accepted by other Australian States
and Territories. Readers of previous
editions of Wills Watch will recall the
New South Wales case of Hausfield v
Hausfield & Anor [2012] NSWSC 989
in which the Court refused to grant
an application of the deceased’s son
seeking that he be removed from the
Will and instead the inheritance be
gifted to the son’s wife on the basis
that it was likely that the son was to
become bankrupt.
If nothing else, the Queensland
case highlights the importance of
proper estate planning and the
benefit testamentary trusts provide
to beneficiaries, including asset
protection and taxation benefits. If
beneficiaries are in business, at risk
to creditors, or in the midst of a
matrimonial property settlement, it is
wise to seek advice as to the options
available for their Will to ensure
that the estate is protected and
beneficiaries receive their inheritance
in the most effective manner.
Regular review of an individual’s
Will is also vital to ensure that the
Will is current and up to date with
changing circumstances. Whilst in this
case, the Court was able to and did
accept to amend the Will, there was
uncertainty, delay and costs which
could have been avoided.
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“Attorneys for executors” – Who can act if an
executor is unable to?
Keith Dudley (Deceased) [2013] SASC 22
The Supreme Court of South Australia
was asked whether an executor’s attorney
could apply for a Grant of Probate on the
executor’s behalf.
The deceased prepared his Will in 1981,
appointing his wife to be the sole executor
and sole beneficiary of his estate. The
deceased died in 2012 survived by his wife
aged 87 years old.
At the time of the deceased’s death his
wife lived in a nursing home in Queensland
and was suffering dementia.
The wife had prepared an enduring power
of attorney in 2005 which appointed
both her husband and her son jointly and
severally to act on her behalf.
The son wished to rely on this enduring
power of attorney to act on behalf of
his mother to administer the deceased’s
estate.

Whilst the Court held that the enduring
power of attorney was valid, it held that in
order to appoint a person to perform the
functions of a personal representative, the
enduring power of attorney must specifically
provide for the appointment.
In this case, the enduring power of
attorney did not include a specific direction
authorising the son to act as a personal
representative on the wife’s behalf and
therefore, the enduring power of attorney
was unable to be relied upon for the
purposes of applying for a grant of probate.
Notwithstanding this fact, the Court
considered Rule 44 of the Probate Rules
2004 (SA) as an alternative. Rule 44 gives
guidance as to whom can apply for a grant
in circumstances that the executor is unable,
due to their incapacity, to apply for a grant
personally.

The Court found that as the wife
was suffering from dementia, she was
incapable of acting as an executor and
considered who could apply on her behalf.
If the wife had died without a Will, her son
would be a person entitled to apply for a
grant in her estate. Therefore, the Court
found that the son was entitled to act on
the wife’s behalf and apply for a grant of
probate for the deceased’s estate.

Comment - The appointment of
executors is a very important decision.
It is recommended that in
circumstances where only one
executor is appointed, consideration
is given to appointing alternative
executors in the event the initial
executor is unable or unwilling to act.
This type of appointment avoids the
uncertainty, costs and delay which
occurred in this case.
Had the deceased reviewed and
updated his Will prior to his death, it is
likely he would have appointed his son
to be the executor of his will or to act
in substitution of his wife.
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Interpretation and rectification of a Will
McPherson v Byrne & Ors [2012] QSC 394

In December 2012 the Queensland
Supreme Court was asked to consider
who was entitled to receive a portion
of the estate where a beneficiary
predeceased the deceased and also
whether the Court could remove certain
words from the deceased’s Will to reflect
the deceased’s intention.
The deceased died in 2009, leaving her
last Will dated 10 November 1995.
She had two sons, one of whom had
predeceased her.
The deceased’s Will was drafted in
relatively simple terms, however, in light
of certain statutory presumptions, some
doubt arose as to the practical effect of
those provisions.
Clause 4 contained a specific gift of shares
to the deceased son, Donald and clause
5 gifted the residue of the estate to “such
of” the deceased’s children who shall
survive her and “if more than one in equal
shares as tenants in common”.

Section 33B of the Succession Act 1981
(Qld) states that where property is left to a
person who does not survive the willmaker
for 30 days then the Will takes effect as if
the person had died immediately before the
willmaker. Section 33N goes on to state that
where a willmaker makes a disposition of
property to a beneficiary and that beneficiary
does not survive the willmaker for 30 days,
then the children of that beneficiary take the
original beneficiary’s share of the property.
This is provided there is no “contrary
intention” expressed in the Will.
Graham argued that the words “such of”
and “as shall survive me and if more than
one in equal shares as tenants in common”
contained in clause 5 of the Will was an
intention contrary to section 33N. He
submitted that when the Will was read as a
whole the deceased must have intended that
these words also applied to clause 4. The
children of Graham filed a cross-application
seeking rectification of the Will by deleting
the words “such of” and “as shall survive
me” from clause 5 of the Will.

Justice Mullins decided that the plain
meaning of the words in clause 4, read in
conjunction with section 33N meant that
the gift under clause 4 passed to Graham’s
children. Her Honour, having regard to
the scheme of the Will and reading the
Will as a whole, did not accept Graham’s
argument as the relevant clauses dealt
with two seperate gifts in seperate clauses
with different words.
On the issue of whether the Court would
order rectification of the Will by removing
the contrary intention in clause 5, Justice
Mullins had regard to section 33 of the
Act which allows the Court to make
an order to rectify a Will if it is satisfied
that the Will does not carry out the
willmaker’s intention.

As Donald had not survived the deceased,
there were questions as to who should
receive his share of the estate. The
surviving son, Graham commenced
the proceedings on the basis that he
should receive the share of the estate
which Donald would have received had
be survived. The children of Donald
defended the proceedings claiming that
they were entitled to receive Donald’s
share.
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The Court considered evidence by the
solicitor who drafted the deceased’s
Will. The solicitor stated that it was the
deceased’s intention that clause 5 provide
that, if a son predeceased her, that son’s
children were to take that son’s share.
Even though the deceased reviewed the
terms of her Will prior to executing it,
she did so under the incorrect advice
provided to her by the solicitor in relation
to his mistaken interpretation of section
33.
Her Honour held that these
circumstances were sufficient for an order
for rectification to be made to the Will
to carry out the deceased’s intentions.
The deletion of the words by way of
rectification did not alter the Court’s
conclusion of the construction of clause 4
of the Will and in fact, reinforced it.
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Comment - This decision clarifies the
circumstances in which the Court will
order rectification of a Will since broader
rectification powers were introduced into
the Act. The amendment implemented
recommendations made by the National
Committee for Uniform Succession
Laws as modified by the Queensland
Law Reform Commission. Despite this
broader power to rectify a Will, there is
no doubt that it is desirable that a Will
reflects the willmaker’s intentions at first
instance.
Notwithstanding the fact that the Court
does have the power to amend a Will in
such way it is vital to ensure that when
preparing your Will you get proper and
correct advice to ensure that your Will
clearly reflects your wishes.
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Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions
resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser. PB007 0413

