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Uncertain beneficiaries
Application of Sachs [2012] NSWSC 1410
The executors of a Will sought directions
from the New South Wales Supreme
Court in November 2012 regarding the
correct payment of a bequest.
In his Will, the willmaker left half of his
net estate to a charity called “Save the
Children”. At the time of administering
the estate the charity had been
deregistered.
The executors determined that there
was a national charity called “Save the
Children Australia” which appeared to
be the successor of the charity named in
the Will. The executors sought judicial
advice as to whether they could pay
the successor charity the bequest, even
though it was not strictly what was in the
Will, rather than seeing the gift fail.
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The Court considered the willmaker’s
intentions and decided it was clear that he
wished to benefit a charity of that nature.
When making its decision the Court also
considered the effect of the gift failing. If
the gift were to fail then a partial intestacy
would have resulted. Pursuant to the laws
of intestacy, the gift would then pass to
the willmaker’s aunt, who whilst having
survived the willmaker, had subsequently
passed away. The executors of the aunt’s
estate had consented to the executors
paying the gift to the successor charity
instead.
The Court held that the executors were
justified and should make the payment to
the successor charity.
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Comment - This case demonstrates
the importance of careful Will drafting
and ensuring that the Will includes
provision to address the event of a
beneficiary predeceasing the willmaker
or in this circumstance, no longer
being in existence.
It also highlights the need to regularly
review your Will. Had the willmaker
regularly reviewed his Will then this
issue could have been addressed by
him earlier.
An executor has an obligation to
distribute an estate in accordance
with the Will. If uncertainty arises as
to the correct administration of an
estate executors should seek advice
to ensure that they are protected and
not liable for distributing the estate
incorrectly.
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Role of executors
Farlow v Fincher; Estate of Fincher [2012] NSWSC 1515
The New South Wales Supreme Court
was again asked to consider whether the
conduct of an executor should result in
that executor being removed.
The deceased died in 2009 and appointed
her son and daughter the executors of
her Will. The son and daughter applied
for a Grant of Probate and commenced
the administration of the estate. The Will
left some specific bequests to various
beneficiaries, with the residue of the estate
to be divided equally between the son and
daughter.
In accordance with the Will, after the
payment of debts, testamentary expenses
and the distribution of the specific
bequests the proceeds of the deceased’s
bank accounts were distributed equally
between the son and daughter.

The main asset of the estate was a property
in New South Wales. The son had lived with
the deceased on various occasions during
her lifetime and moved into the property
following her death. The son continued to
reside in the property for two years, not
paying rent or boarding fees to the estate
whilst receiving the benefit of living in the
property.
During that two year period, the daughter
attempted to convince the son to complete
the administration of the estate and to deal
with the property in accordance with the
Will. The daughter made many attempts to
contact the son and made various offers to
try and resolve the matter, including offering
the son the option of buying her share of
the property.
After receiving no response from the son,
the daughter made an application to the
New South Wales Supreme Court to have
the son removed as one of the executors so
that she could deal with the property and
finalise the administration of the estate.

The Court considered that executors have
a duty to realise assets and administer an
estate with reasonable diligence and to
ensure that the estate is distributed to
the beneficiaries in an effective manner.
When applying for a Grant of Probate, the
executors make an oath to administer the
estate according to law.
The Court held that the son’s inactions
demonstrated that he was not a fit and
proper person to carry out the duties of an
executor. As such, the Court ordered for
the property to vest in the daughter as the
sole executor of the estate.
The Grant of Probate was revoked and a
fresh grant was issued to the daughter.
Due to the conduct of the son, the Court
ordered that the costs associated with the
application be paid by the son personally,
or from his share of the estate, rather than
from the general estate proceeds.

Comment - Being an executor is a
position of great responsibility. When
applying for a Grant of Probate an
executor takes an oath to administer
the estate properly and in accordance
with the law. If an executor fails to do
so and abuses their power they can
be personally liable, as is seen in this
case. It is important that executors
are aware of, understand and abide by
their obligations.
This case also highlights the
importance of selecting the right
executors. Given the circumstances,
the outcome and conduct of the
son may have been different if an
independent executor was appointed
to act with them. Careful planning
and seeking the right advice can avoid
these kinds of issues.
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Claims of parents
Boseley v Stowe [2012] WASC 329

The Supreme Court of Western Australia
has taken the unusual step of awarding
to a mother the entire estate of her
deceased son.
As Master Sanderson held, the case
turned on its own facts, but unlike
other States, the Inheritance (Family and
Dependants Provision) Act (WA) 1972
does not make any qualification upon the
ability of a parent to claim the benefit of
that Act. For example, in South Australia
and Queensland, the parent must satisfy
the Court that they either cared for or
maintained the deceased child either at
the date of death or for some portion of
the deceased’s lifetime.

•

Mr Boseley was found to have
acquired most of his estate from
certain arrangements entered into
with his father following his father’s
separation and divorce from his
mother, Mrs Boseley.

•

Mrs Boseley was dissuaded by her
former husband, deceased son and
surviving son not to make a claim for
a division of matrimonial property,
including a family farming enterprise,
so that the deceased and his brother
could continue to undertake that
enterprise with their father.

We are aware of only five reported
decisions across all Australian jurisdictions
which have considered this issue.
Therefore, the matter of Boseley is a
further indication of what may become an
increasingly common area of inheritance
litigation as the Australian population ages
and the possibility of parents outliving
their children increases.

Comment - Boseley’s case is an
important contribution to inheritance
claims where parents provide for their
children during their lifetime but their
children unexpectedly predecease
them leaving assets not to their
benefacting parents but, as in this
case, to unrelated charities or other
“strangers” in the deceased’s life.

The Court considered the following facts:
•

Mr Boseley died a bachelor, having
never married and having no
dependants.

•

Mr Boseley left the entirety of
his estate equally to the Salvation
Army (Western Australia) Property
Trust and Australian Red Cross
Society (West Australian Division).
Importantly, the Court found that
Mr Boseley had little or no close
relationship to these charities.
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As Master Sanderson held, that Mrs
Boseley‘s forbearing to seek a property
settlement with her husband was a
substantial benefit to the deceased and it
was hard to imagine that if she had pursued
a property settlement she would not have
been entitled to a portion of the farm. What
was held to be decisive was Mrs Boseley’s
remarkably selfless contribution to her son’s
estate. In the absence of other competing
claims, it was appropriate that the deceased
should have provided for his mother in his
Will. The deceased had a moral obligation
to provide for his ageing mother who had
modest assets and survived on an aged
pension.

Rod Foster Jones of Piper Alderman
initially advised Mrs Boseley to bring
proceedings in the Supreme Court
of Western Australia and instructed
Jackson McDonald Solicitors in Perth
to prosecute those proceedings on
her behalf.
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High Court thwarts step-daughter
Stanford v Stanford [2012] HCA 52

On appeal from the Full Court of the
Family Court on 15 November 2012, the
High Court was asked whether it was
“just and equitable” to make a property
settlement order in circumstances where
a husband and wife had separate Wills
in favour of their children from earlier
marriages, and where the wife died before
the Full Court delivered judgement upon
an application to alter property interests
made by the daughters of the wife as her
case guardian.

•

In December 2008 the wife suffered
a stroke and was admitted to fulltime residential care and thereafter
developed dementia. Through all this
the husband continued to provide for
her and deposited $40,000.00 into
a bank account to provide for her
medical needs or requirements whilst
in that care

•

In August 2009, the wife by her
daughter as a case guardian applied
to the Family Court of Western
Australia for a division of property
such that the husband’s house was
to be sold and the proceeds to be
divided equally between the husband
and wife and that all other assets
of the husband be divided equally
between them

The High Court considered the following
facts:
•

•

•

The husband and wife married in
1971, each having children by their
respective first marriages
They were married for 37 years and
made their matrimonial home in a
house registered in the husband’s
name and acquired by him during his
first marriage
In 1995 the husband made a Will in
which he left that house, subject to
a life tenancy in favour of his wife, to
the children of his first marriage
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•

In the first instance the Federal Family
Court Magistrate made an order that the
husband pay 42.5% of his assets to the wife
totalling $612,931.00 within 60 days. This
would require the husband to sell his home
notwithstanding that he was already making
provision for his wife’s financial support and
care in the supported residential care.
The husband appealed to the Full Court of
the Family Court, but before delivering their
judgment the wife died. Subsequently, the
Full Court ordered that on the husband’s
death 42.5% of the marital property be paid
to the wife’s legal personal representatives;
effectively, that such a sum be paid to the
wife’s daughters.
The husband appealed on grounds:
•

that the Family Court did not have
power to make the orders that it made
as it was an “in tact marriage” and that
upon the wife’s death the only persons
to benefit if a property settlement order
were made would be her children from
a different marriage, and

•

that it was not just and equitable to
make any property settlement pursuant
to s79(8) of the Family Law Act.

If successful, clearly the children of
the wife stood to benefit upon their
mother’s death whereas under the
Will of the husband, they stood to
gain nothing.
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The High Court rejected the husband’s
first argument as the proceedings
instituted on behalf of the wife and heard
in the Federal Magistrates Court were
a matrimonial cause as defined in s4(1)
of the Family Law Act and that it was not
relevant that the marriage was “in tact” at
the time the proceedings were issued by
the wife’s daughter.
When considering an application for
property settlement under s79(8)(b),
the High Court considered the proper
question to be whether: had the party
not died, would it have been just and
equitable to make an order, and whether
the party having in fact died, it is still just
and equitable to make an order?
It was the fact that during the wife’s
lifetime proceedings were commenced
by her daughter as a case guardian and
that it was opposed by the husband.
When the wife died, the claim instituted
on her behalf continued and not as some
new or different claim. This denied the
argument of the husband that the claim
that was being continued was a claim by
the beneficiaries of the wife’s estate and
not a “matrimonial cause” as defined in the
Family Law Act.
The proper question for the High Court
in determining the claim was to consider
whether it would have made an order with
respect to the property if the wife had not
died and whether it was still appropriate
to make an order with respect to
property. This enquiry required by the
Act demonstrates that the proceedings
retained the character they had when
instituted.
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In deciding this question the High Court
held that:
•

The involuntarily separation (the wife’s
stroke and dementia) of the parties,
and the bare fact of separation, did
not demonstrate that the husband and
the wife have any reason to alter the
property interest of commonly used
assets when they were able to, and did
live together

•

The Full Court and the Federal
Magistrate had erred in not taking
account of the consequences that
would follow for the husband if the
property settlement order were to be
made as sought on behalf of the wife.
The husband would be required to
sell the matrimonial home in which he
was still living despite the needs of his
wife then being met by the provision
of full-time care, a further provision
of money against future contingencies
and the possibility, if needed, of making
a maintenance order

•

•

The daughter of the wife accepted that
the “very dominant consideration” in
the Full Court’s decision to make the
orders it did was its conclusion was
that the wife’s contributions during
the marriage established a “moral”
obligation
Whether it was just and equitable to
make a property settlement order was
not answered by pointing to moral
obligations which is apt to mislead as it
assumes rather than demonstrates the
existence of a legal right to a property
settlement
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•

If the word “moral” was used to refer
to a claim or an obligation then there
is nothing to be gained by describing
a wife’s contribution as giving rise to
a “moral” obligation as it has no legal
foundation in the Family Law Act or
elsewhere and it was a term that in
this case did mislead the Magistrate
and the Full Court. Rather the rights
of the parties were to be determined
according to law and not by reference
to other non-legal considerations.

The High Court concluded that it was
not shown that had the wife not died, it
would have been just and equitable to
make a property settlement order. The
needs of the convalescing wife could have
been met by the provision of full-time
carer, a further provision of money against
future contingencies and the possibility, if
needed, of making a maintenance order.
The husband’s appeal to the High Court
was allowed with costs and the wife’s
application for a division of property was
dismissed.

Comment - At the time of the
wife’s application by her case
guardian daughter all Australian
States and Territories, except for
Western Australia, included some
provision for inheritance claims
by step-children. The husband
in this case was the major asset
holder in the marriage, and his Will
gave those assets to his children
from his first marriage. The wife’s
daughters would not have been
able to challenge his Will under the
Inheritance (Family and Dependants
Provision) Act 1972 (WA). On 22
November 2012, that act was
amended to permit claims by a
step-child.
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