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International wills
As the Australian States move to accede to the Convention providing a Uniform
Law on the Form of an International Will (Washington D.C 1973), the Wills
Watch team looks at what this will mean in Australia.
Accession to the Convention has
received broad support from Australian
State and Territory Ministers. There is
widespread recognition of the benefits
to the Commonwealth in acceding to the
Convention to streamline the process for
the proof of formalities of International
Wills.
There was support for further
consideration of Australia’s accession
through the Standing Committee of
Attorneys General (SCAG). Ministers
indicated that the proposal to accede
to the Convention would not raise any
major conflicts with current policies or
processes.
On 2 November 2011, the
Commonwealth advised that they would
commence with formal procedures to
accede to the Convention in late 2011
which has not yet occurred, including a
model Bill to be drafted by Parliamentary
Counsel.
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Victoria
To that end, and in a first, the Wills
Amendment (International) Act 2012 was
assented to in Victoria on 27 June 2012. It
is yet to be proclaimed. The main purpose
of the Act was to amend the Wills Act
1997 (Vic) to give effect to the Convention
providing a Uniform Law Form of an
International Will 1973.
That Convention defines “International
Will” as one made in accordance with the
Convention.
Upon accession by other states and
territories, an International Will may now
be recognised in Victoria if that document
meets the following requirements:
•

is not made by two or more persons
in the one document

•

is in writing

•

may be written in any language by
hand or by other means

•

must be declared by the willmaker,
in the presence of two witnesses
and of a person authorised to act in
connection with International Wills,
that the document is their will and that
they know of its contents

•

an authorised person is a legal
practitioner or a public notary

•

the willmaker does not need to inform
the witnesses or the authorised
person of the contents of the will or
write it themselves

•

the willmaker must sign the Will in the
presence of the two witnesses and the
authorised person and their signatures
placed at the end of the Will.
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Once executed, the authorised person
must attach a certificate pursuant to Article
10 of the Convention certifying that the
requirements as to execution and form have
been met as well as satisfying themselves
as to the identity of the willmaker and
witnesses.
The effect of this amendment to the
Victorian legislation is that an International
Will made in accordance with the
requirements of the Convention may be
recognised as a valid will by a court in
Australia or another country that is a party
to the Convention, irrespective of where
the will was made, the location of assets or
where the willmaker lives, and without the
court having to examine the laws of foreign
countries to determine whether the will has
been properly executed. This will overcome
difficulties often confronted by a willmaker
when considering their foreign owned
assets.

Other States
A similar Bill has been passed by the
Tasmanian House of Assembly and was
introduced into its legislative council on 21
August 2012. In Western Australia it was
introduced into the House of Assembly
on 16 August 2012. An amendment to the
Succession Act 2006 (NSW) was assented to
on 9 September 2012.
There are presently no Bills before the
Queensland or South Australian parliaments;
however there is no reason to suggest
that Bills will not also be assented to and
proclaimed in all States in the near future.
Once that occurs it is intended that the
Commonwealth will then accede to the
Convention.
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All in the family
Lessons from the Estate of David John Loy (Deceased) [2012] SASC 140.

The deceased died in 2009 without a will,
leaving behind his wife and two daughters.
The deceased’s wife applied for and
was granted Letters of Administration
to act as the administrator of the estate
assets. Pursuant to the laws of intestacy
and the provisions of the Administration
and Probate Act 1919 (SA) (the Act), the
deceased’s spouse was entitled to receive
the first $100,000 of his estate in addition
to half of the balance. The deceased’s
daughters were entitled to receive the
remaining half of the estate equally
between them.
As the deceased’s daughters were minors
at the date of his death section 65 of the
Act applied, requiring the administrator
to transfer the assets the daughters were
entitled to receive from the estate to the
Public Trustee to hold as trustee until
each of the daughters attained the age of
18 years.
In this case, an application was made to
the South Australian Supreme Court
pursuant to section 67 of the Act to
dispense with the requirement of section
65 and to allow the administrator and her
brother to hold the funds on behalf of the
daughters rather than the Public Trustee.
Section 67 of the Act allows the Court to
dispense with the requirements of section
65 of the Act where it is “beneficial and
expedient so to do.”
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Justice Stanley considered the following
factors in determining whether the interests of
the daughters would be adequately protected
by their entitlements to the estate being held
on trust by the administrator and her brother:
•

the length of time that the estate
would be held by the trustees until the
daughters attained majority

•

they are responsible and mature
individuals with the required financial
experience to preserve the benefit
received by the daughters

•

they would be in a better position than
the Public Trustee to assess how the
funds should be applied for the benefit of
the daughters towards their maintenance,
education, benefit or advancement as
required by the Trustee Act 1936 (SA),
and

•

they will act as trustees without charge
while the transfer of property to the
Public Trustee would be subject to the
payment of commission.

Comment – This case reflects
the importance of having a will
prepared, in particular where
minor beneficiaries are involved.
If the deceased had prepared a
will, considerable time and costs
associated with the application
to the Court would have been
avoided. It is also important to
note, that the Court will not always
determine that it is in the interest
of a minor beneficiary to waive the
requirement to transfer property to
the Public Trustee.

Footnote: Donna Benge of Piper
Alderman was the solicitor involved
in successfully bringing this application
before the Supreme Court.

The Court was satisfied that it would be
beneficial to the interests of the daughters
and expedient that the funds due to them be
administered by the administrator and her
brother as trustees rather than the Public
Trustee.
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Witnessing requirements:
When there’s a will there’s a way
Lessons from the will of Andrew Charles Pearce [2012] QSC 199.

On 2 August 2012, the Queensland
Supreme Court determined an
application by an executor to have
informal amendments and documents
admitted to probate as altering the will of
the deceased.
The deceased died in June 2011, his wife
having predeceased him.
The deceased and his wife made a
homemade document headed “Trish
and Andrew Pearce” dated 19 August
2006 (the 2006 document). The 2006
document read “as we are about to
travel overseas we wish to make the
following amendments to our wills”.
However, there was no evidence of
any earlier wills and the homemade
document did not refer to any earlier
document, but rather read as a
standalone document.
The executor led evidence that the 2006
document had been signed by both
the deceased and his wife and properly
witnessed.
There were also two handwritten
alterations on the 2006 document
which both struck out the name of one
of the deceased’s sons, Daniel. Next
to each amendment were the words
“see amendment attached,” the date
“4 February 2007” and two signatures
similar to that of the deceased and his
wife. There were no witness signatures
next to the alterations.
There was evidence produced to the
effect that in December 2006 the
deceased and his son, Daniel, had a falling
out over business affairs.
Wills Watch

The Court was told that the 2006 document
was found stapled to a similar document
headed “Trish and Andrew Pearce” dated
4 February 2007 (the 2007 document). The
2007 document appeared to be identical
to the 2006 document except that instead
of the name of Daniel Pearce being struck
out it was substituted or omitted. The 2007
document appeared to be signed by both
the deceased and his wife however it had not
been witnessed.
The Court held that the 2006 document
complied with the formal requirements
of execution under the Succession Act
1981 (Qld) (the Act) so it was a valid
will. However, neither the handwritten
amendments made to the 2006 document
nor the attached 2007 document
complied with the formal requirements for
amendments under the Act as they had not
been witnessed.
The executor argued that the Court should
dispense with the formal requirements of the
Act. The Court considered:•

The evidence relating to the way in which
the documents were executed, and

•

Evidence of the deceased’s testamentary
intentions.

Accordingly, both the amendments on
the 2006 document and the attached
2007 document were held to be valid
amendments to the 2006 document as a will
and could be admitted to probate.

Comment – The executor was
fortunate in this case that the
deceased and his wife had executed
the 2006 document which was
held to be a validly executed
will and the Judge could infer
from the circumstances that the
deceased had the intention for the
2007 document and handwritten
amendments to validly alter the will.
However, this was a costly exercise
for the estate with the Court
ordering that the costs of this
application, on an indemnity basis,
be paid out of the estate assets
therefore reducing the amount
available for distribution to the
beneficiaries. A salutary lesson in
the pitfalls of “do it yourself wills”
and other legal documents.

Justice Dalton was satisfied that the
documents containing the irregular
alterations purported to embody the
deceased’s testamentary intentions because
the handwritten alterations were made to
the 2006 document, which, apart from the
alterations, was a validly executed will, and
the 2007 document was found stapled to the
2006 document.
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Court again asked to interpret a “DIY will”
Lessons from Kean v Murphy [2012] NSWSC 948.

In August 2012, the Supreme Court of
New South Wales was asked to interpret
the meaning of a “homemade will”.
The deceased prepared her own will
without any legal advice. Her will stated
that her estate was to be “divided evenly
among the children of my brothers….and
my sister” and then went on to say that
“all property, goods and money to be divided
into three equal parts – then divided evenly
amongst the groups of my three siblings.”
The Court was asked to consider whether
the deceased’s estate was intended to be
divided equally between all of the children
of the three siblings named in the will or if
it was to be divided into three equal parts,
with each part then distributed equally
between the children of her siblings.
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When determining the true construction of
the will, the Court stated that the will must
be read as a whole and that the words it
contained should be given their ordinary
meaning. The Court can also take into
account the facts known to the deceased at
the date of writing her will.
It was the opinion of the Court that the
second paragraph was intended to be a
statement of how the first paragraph was
intended to operate and that the estate was
to be divided into three equal parts and
then to further divide each part between the
children of the three named siblings.
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Comment – This case highlights
the advantages of having a
professionally prepared will. Had
the deceased sought legal advice,
this issue of uncertainty would have
been avoided and the estate would
have avoided considerable costs.
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Reviewing your will while you can
Lessons from Hausfeld v Hausfeld & Anor [2012] NSWSC 989.

On 13 August 2012, the Supreme Court
of New South Wales was asked to alter
the will of Mr Hausfeld pursuant to
section 18 of the Succession Act 2006
(NSW).
Mr Hausfeld prepared his Will in 2004,
leaving his estate to his wife (who had
since predeceased him) and in the
alternative, equally between his three
children. Mr Hausfeld suffered from
dementia and had lost testamentary
capacity to amend his will himself.
Mr Hausfeld’s son made an application
to the Court seeking that they alter Mr
Hausfeld’s will by removing him as one
of the beneficiaries and instead gifting his
share of the estate to his wife. The son no
longer wished to be a beneficiary of his
father’s will as he was a party to litigation
proceedings, which had the possibility
of making him bankrupt. The son did
not want to see his share of the estate
potentially lost to his creditors.
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In determining whether to alter Mr
Hausfeld’s will the Court considered:
•

if it was reasonably likely that the
proposed alteration would have
been made by Mr Hausfeld if he had
testamentary capacity, and

•

whether it was appropriate for the
order to be made.

The Court held that whilst it was reasonably
likely that if he had the ability to do so,
Mr Hausfeld may have amended his will
in the terms sought by his son, it was not
appropriate for the Court to authorise
the alteration in order to defeat the son’s
creditors. The policy of the law that
individuals should pay their debts so far
as they are able to do so was thought
paramount.
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Comment – Mr Hausfeld may
have been in a position to alter
his will himself prior to losing
testamentary capacity and highlights
the importance of reviewing your
will regularly. A regular review will
ensure that your will remains up to
date to reflect any changes in the
personal circumstances of yourself
or your beneficiaries. If professional
advice had been obtained in this
case at the right time, it may
have been possible to establish a
testamentary trust for the benefit
of the son and increase the ability
to protect his inheritance from
potential creditors.
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Lost in translation
Lessons from Coppola & Anor v Nobile & Anor (No.2) [2012] SASC 129.

Vittoria Coppola died a widow on 31
August 2009. She was born in 1924 in a
village of San Martino in Reggio, Calabria,
Italy. She spoke a particular Calabrese
dialect and her English was poor.
Vittoria migrated to Australia in 1953
and executed a will in 1972 which
provided firstly for her husband, and
in substitution, equally to her children.
After her husband’s death she made a
further will in 1992 distributing her estate
in uneven proportions between her
children.
Clause 6 of the 1992 will also provided:
“I have not provided for my eldest daughter
Grazia Nobile because of the repeated
threats made by her and her husband
against both my deceased husband and
myself, including threats against our lives.
Evidence of those threats can be given
by my other children. Those threats were
made over a period of 23 years before
my husband’s death. On account of those
threats we both feared for our safety.”
The will was prepared by a solicitor
and appointed himself and Vittoria’s
daughter, Severina as executors.
The solicitor’s evidence was that the
instructions came partially via Severina
in the presence of, and with the
“interpretative” assistance of, a family
acquaintance, and client of the solicitor,
Mr. Rocco.

that there was no basis to the allegations
made in paragraph 6 of the 1992 will.
The solicitor gave evidence that he read
the will and clause 6 to Vittoria in English
and that Mr. Rocco appeared to translate
each clause to Vittoria in Italian. However,
Mr. Rocco was not an accredited
interpreter and suffered from dyslexia and
had difficulty reading. He admitted that
there were many words in the document
that he was unable to translate such as
“threat” or “evidence” and nor did he
know the Italian word for “beneficiary”
or “executor”. In a summary fashion he
attempted to translate clause 6 as some
family “trouble” which he said had made
Vittoria and her husband “scared”.
There was doubt that Vittoria did not fully
know and approve the contents of the
1992 will. In particular, the Court was not
satisfied that she knew and approved the
contents of clause 6 or of the different
proportions pursuant to which her estate
was to be divided. The Court concluded
that Severina failed to discharge the onus
of proving that Vittoria knew and approved
the terms of the 1992 will.

Comment – Coppola highlights the
importance of having a will properly
translated and that independence of
instructions is not only seen to have
been achieved, but that all suspicions
of influence must be avoided such
that upon independent investigation
there is no reasonable doubt that a
willmaker knows and approves of the
contents of the will.

Footnote: In Coppola & Anor v Nobile &
Anor (No 1) [2012] SASC 145 (22 March
2012) upon application by Grazia, Judge
Stanley ruled that as the solicitor responsible
for preparing the Will was likely to be a
material witness, he should be restrained
from continuing to act for the plaintiffs in the
action.

The South Australian Supreme Court
concluded that Vittoria was incapable of
conveying her complete instructions to
the solicitor in English. The evidence was
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Therefore, the 1992 will was not valid and
the 1972 will prevailed. However costs
remained to be addressed. In Coppola
& Anor v Nobile & Anor (No 3) [2012]
SASC 145, Justice Stanley dealt with this
question. He found that Severina, knowing
the explanation proffered in clause 6 to
be untrue, also knew that Grazia had a
reasonable ground for disputing the 1992
will. Severina’s conduct was a cause of
the litigation in respect of that will and
not Vittoria. Neither, Severina or the
co-executor solicitor were permitted to
indemnify themselves out of the estate for
the costs of the action.
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