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Welcome to the latest edition of Piper Alderman’s Building &
Construction News focusing on issues specific to thebuilding
industry.
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Are standard form dispute
resolution clauses enforceable?
The decision of WTE Co-Generation v
RCR Energy Pty Ltd [2013] VSC 314
is authority for the proposition that
commonly appearing, standard form dispute resolution
clauses may be unenforceable for lack of certainty.
Partner, Megan Calder and Lawyer, Wayne Harrison take
a look at the case.
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Security of Payment Act update
Senior Associate, Juniper Watson looks
at the setting side of a recent Security
of Payment Act determination by the
South Australian Supreme Court on the
basis of perceived bias, and other discussions around the
country.
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Thought you owned it? You might
want to check that
Partner, Megan Calder looks at the first
significant judgment under the Personal
Property Securities Act 2009 affecting the
construction industry.

Watch this space: the new
Queensland Building and
Construction Commission
The Newman Government is aiming to
establish the new Queensland Building
and Construction Commission by the end of 2013. The
QBCC will replace the Building Services Authority. Senior
Associate, Valerie Blacker looks at the announcement.
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Are standard form dispute resolution clauses
enforceable?
The decision of WTE Co-Generation v RCR Energy Pty Ltd [2013] VSC 314 is
authority for the proposition that commonly appearing, standard form dispute
resolution clauses may be unenforceable for lack of certainty. Partner, Megan
Calder and Lawyer, Wayne Harrison take a look at the case.
In the case before the Victorian Supreme
Court, WTE Co Generation (WTE)
entered into a construction contract with
RCR Energy Pty Ltd (RCR) for the supply
of a co-generation facility intended to
be fired by paper mill residues. On 11
November 2011 a show cause notice was
issued by WTE to RCR, resulting in WTE
taking the remaining works out of RCR’s
hands.
A further notice to show cause was
issued by WTE on 14 March 2013,
culminating in WTE purporting to
terminate the contract and commencing
legal proceedings against RCR, without
first complying with the dispute resolution
clause. RCR sought to stay the legal
proceedings pending compliance with the
dispute resolution clause of the contract.
WTE contended that the clause was
uncertain and unenforceable on the basis
that clause 42.2 contained an “agreement
to agree”. Subclause 42.2 of the contract
provided:
“in the event the parties have not resolved
the dispute then within a further 7 days a
senior executive representing each of the
parties must meet to attempt to resolve the
dispute or to agree on methods of doing so”

After considering relevant case law including
the decision of the Queensland Supreme
Court in Downer EDI Mining Pty Ltd v Wambo
Coal Pty Ltd [2013] QSC 290 which found
that proceedings should be stayed to enforce
compliance with the dispute resolution clause
(in that case, unenforceability was contended
on the basis of the time requirements in the
clause – click here to read our article on
this), Justice Vickery held that subclause 42.2
was unenforceable. He found that what was
necessary for a valid and enforceable dispute
resolution clause was to “set out the process
or model to be employed, and in a manner
which does not leave this to further agreement”.
The option to “agree on methods of doing
so” did require a further agreement.

enforceability of arbitration agreements,
given the reference to arbitration is
typically contained in clause 42.2 (or its
equivalent) which has been found to be
unenforceable.

For further information contact:
Megan Calder, Partner
t +61 3 8665 5548
mcalder@piperalderman.com.au
Wayne Harrison, Lawyer
t +61 3 8665 5534
wharrison@piperalderman.com.au

Whilst RCR contended a stay would be
consistent with the obligations on parties and
their legal advisers under the Civil Procedure
Act 2010, it would not appear that this Act
was specifically considered in finding that the
dispute resolution clause was unenforceable.
The decision has widespread implications
due to the breadth of contracts which adopt
the wording “meet to attempt to resolve the
dispute or to agree on methods of doing so”.
Such contracts include AS4000 (construct
only), AS4300 and AS4902 (both design and
construct), AS4905 (minor works), AS4911
(supply of equipment without installation),
AS4916 (construction management) and
AS4122 (consultant’s agreement).
The decision also puts into doubt the
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Watch this space: the new Queensland Building
and Construction Commission
The Newman Government is aiming to establish the new Queensland Building and
Construction Commission by the end of 2013. The QBCC will replace the Building
Services Authority. Senior Associate, Valerie Blacker looks at the announcement.
Tim Mander, the Minister for Housing and
Public Works and Member for Everton, has
presented the Queensland Building Services
Authority Amendment Bill 2013 to the
Parliament for consideration.
This is the first step in abolishing the BSA,
which has been the governing body for
the building and construction industry in
Queensland since 1991.

Tim Mander explains:
The board of the QBCC will set the strategic
direction and the operational, financial and
administrative policies of the commission.
It will report to me directly on matters of
performance and on issues affecting the
building industry and consumers.
This is a significant departure from the system
used by the Building Services Authority, where
the board served in a purely advisory capacity
with no real authority.
We understand one of the intended
changes will be to establish an internal
review unit to try and minimise the number
of disputes going to QCAT. Currently
claimants who have been denied recovery
in respect of defective building works under
the statutory insurance scheme, must go to
QCAT to have them reviewed.
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We expect more details about this and
other initiatives will be forthcoming once a
new Commissioner is appointed.

7.

In conjunction with the review
into the Building and Construction
Industry Payments Act 2004 (BCIPA),
develop and implement a rapid
domestic adjudication model to
fast track the mandated response
timelines.

8.

Retaining the Queensland
Home Warranty Scheme under
Government ownership and review
the current scheme to provide
greater definition and clarity.
Reviewing the role of private
certifiers with emphasis on probity,
conflicts of interest, quality and an
appropriate penalty regime for failure
to perform.

The new board and Commissioner should
be in place by January 2014.
The other initiatives are set out in the
Government’s 10 Point Action Plan
(the first being the replacement of the
Building Services Authority) to Reform the
Queensland Building Services Authority are
as follows:
2.

Installing a professional governing board
with the appropriate committees and
establishing an appropriate Commission
structure with functional business units,
headed by their own general managers.

9.

3.

Establishing appropriate mechanisms of
review.

4.

Reviewing current domestic building
contracts with a view to ensuring a
balance between the interests of home
owners and builders.

10. Expanding the licensing role of
the new Queensland Building and
Construction Commission.

5.

Reviewing licensing, education, training
and compliance.

6.

Developing improved education and
training processes for home owners and
consumers.
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We understand it may take 12 months
(from the time the new Commission
and governing board is established) to
complete the above initiatives.
For further information contact:
Valerie Blacker, Senior Associate
t +61 7 3220 7720
vblacker@piperalderman.com.au
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Security of Payment Act update
Senior Associate, Juniper Watson looks at two of the first decisions made by
the South Australian Supreme Court under the Security of Payment Act which
commenced operation in 2012.
In Built Environs Pty Ltd v Tali Engineering
Pty Ltd & Ors [2013] SASC 84 a
determination was set aside on the basis
of a reasonable apprehension of bias
on the part of the nominating authority,
Nominator. A director of Nominator had
assisted Tali Engineering Pty Ltd with the
quantification of its claims. A “Chinese
wall” arrangement had been put in place
within Nominator before selection of
the adjudicator but the Supreme Court
found that this was ineffective to avoid a
perception of bias.
The adjudicator’s reliance on the
prevention principle in making its
determination was also considered. The
principle was not expressly raised by
Tali Engineering Pty Ltd in its application,
and therefore not responded to by Built
Environs Pty Ltd in its response. The
fact that Built Environs Pty Ltd was not
given an opportunity to put forward
submissions in relation to the principle,
which was decisive in the determination,
meant that it was denied natural justice.
This could have been avoided if the
adjudicator sought further submissions on
the principle from both parties.
This case serves as an important reminder
that nominating authorities need to be,
and need to be seen to be, independent.
Further it may lead to a practice of
adjudicators seeking further submissions
from parties where they are considering
legal principles not raised on the face of
the adjudication application.
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In Adelaide Interior Linings Pty Ltd v Romaldi
Constructions Pty Ltd [2013] SASC 110
Adelaide Interior Linings Pty Ltd commenced
proceedings in the District Court in an
effort to deal with the entirety of matters
in dispute as between the parties. This
included an injunction, which was granted
at first instance, against the requirement
to pay Romaldi Constructions Pty Ltd an
adjudicated amount. The proceedings did
not seek judicial review of the determination
itself, only to avoid payment of the
adjudicated amount before resolution of the
proceedings.

Queensland – Building and
Construction Industry Payments
Act 2004 (Qld)

The Supreme Court noted that the
legislation was enacted with the intention of
introducing a ‘pay now, argue later’ system.
It overturned the District Court’s decision
to grant the injunction, stating that it would
not permit attempts to circumvent the
purpose of the legislation.

The definition of “land” was therefore
critical. The matter was eventually
determined with reference to the fact
that the plant had been erected and
used pursuant to, and was required to
be removed upon expiry of, the mining
tenement. No real property existed
in those rights. The plant was never
intended to be permanent. For these
reasons the plant never became a fixture
and therefore its removal could not be
considered construction work for the
purposes of the Act.

While Adelaide Interior Linings Pty Ltd
argued that an injunction was warranted on
the grounds that Romaldi Constructions
Pty Ltd were near insolvency, Justice Blue
found that the evidence in this regard was
insufficient.
We understand that separate proceedings
currently underway in South Australia
include allegations that an adjudicator was
not properly qualified under the South
Australian regulations. The regulations are
particularly proscriptive. It will be of interest
to see what the Court determines as the
consequences of any infringement found.
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In Agripower Australia Ltd v J & D Rigging
Pty Ltd [2013] QSC 164 the Supreme
Court considered whether a contract
for the dismantling of mining plant on
land the subject of a mining lease was a
“construction contract” for the purposes
of the Queensland Act. The section 10
definition of “construction work” includes
reference to buildings, structures or
works “forming, or to form, part of land”.

This can be contrasted with the earlier
case of HM Hire Pty Ltd v National Plant
& Equipment Pty Ltd [2013] QCA 6 in
which the Court of Appeal confirmed that
contracts to supply equipment for use
on a mining site may still be covered by
the Act. In that case the supply was “in
connection with” work on a mining site
which was found to be construction work
under the Act.
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It will therefore be critical to consider the
factual matrix in which a contract exists to
determine whether it is construction work
for the purposes of the Act.
New South Wales – Building and
Construction Industry Security of
Payment Act 1999 (NSW)
In State Asphalt Services Pty Ltd v Leighton
Contractors Pty Limited [2013] NSWSC 528
State Asphalt Services Pty Ltd issued two
payment claims in identical terms. Leighton
Contractors Pty Limited did not respond
to the first but answered the second with
a payment schedule. The Supreme Court
held that the liability under the first claim
survived its repetition in the second claim
and that summary judgment could be
sought on the basis of the first claim.
Parties receiving multiple claims need
to remember that later claims will not
necessarily alleviate liability under earlier
claims, irrespective of duplication.
In Lahey Constructions Pty Ltd v Trident
Civil Constructions Pty Ltd [2013] NSWSC
176 the Supreme Court declared void
an adjudication on the basis that the
adjudicator had committed a jurisdictional
error in failing to consider the provisions
of the contract between the parties as to
requirements of making a valid variation
claim. The adjudicator had found that s3
of the Act which provides the entitlement
to payment for carrying out works meant
that he did not need to consider the
contractual requirements for making
a valid claim. As such, time bars and
notification requirements were not taken
into account in determining the value of
works performed. Further, the Court
found that the adjudicator’s failure to
give the parties notice of his intention to
decide the issue with regard to the Act
alone was a breach of natural justice. The
determination was declared void.
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This case is a blunt reminder to adjudicators
of their obligation to consider the terms of
the relevant contract.
Victoria – Building and Construction
Industry Security of Payment Act
2002 (Vic)
In Maxstra Constructions Pty Ltd v Joseph
Gilbert & Ors [2013] VSC 243 Joseph
Gilbert performed concreting work under
a subcontract that was found not to have
provided for the valuation of the subcontract
work. A claim regarding the estimated costs
of rectification of alleged defects was made
by Maxstra Constructions Pty Ltd for the
first time in their adjudication response.
The adjudicator was forced to consider the
interaction of two provisions of the Victorian
Act, each relating to the valuing of work
where the contract is silent. One excluded
claims for damages while the other allowed
the estimated cost of rectifying defects
in work to be taken into account. The
adjudicator considered that the rectification
work was a damages claim and that it was
therefore excluded. The Supreme Court
held that this was a jurisdictional error and
quashed the determination, remitting the
matter to be re-determined but at the same
time allowing for further submissions by
Joseph Gilbert regarding the alleged defects.
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In doing so the Supreme Court
distinguished between the concepts of
“damages” and an estimate as to the cost
of repair of defects, noting that a damages
claim might include consequential losses
and are to be determined on the balance
of probabilities rather than costs for repair
only to be determined as an estimate. The
Court found that the adjudicator should
have considered whether there was
defective work and what the estimated
cost of rectification would be.
The subcontract could have been
improved in terms of clarity regarding the
valuation of work, however it does not
appear that the ambiguity arising regarding
the claim for costs of rectification
could have otherwise been avoided by
the parties. Adjudicators will be well
placed to keep abreast of the Court’s
decisions considering the Act so that its
expectations regarding the treatment of
claims and interpretation of the legislation
are understood.

For further information contact:
Juniper Watson, Senior Associate
t +61 8 8205 3439
jwatson@piperalderman.com.au

August 2013

Thought you owned it? You might want to check
that
Partner, Megan Calder looks at the first significant judgment under the Personal
Property Securities Act 2009 affecting the construction industry.

In the first significant judgment by an
Australian court under the Personal
Property Securities Act 2009 (PPSA),
the NSW Supreme Court has found that
a dispute between competing security
interests in personal property “cannot be
resolved through determination of who has
title to the collateral because the dispute is
one of priority, not ownership”. As such, a
failure to register a registrable interest on
the Personal Property Securities Register
(PPSR) can lead to the legal owner losing
its right in the property.

•

one of the loans for the three vehicles
was fully paid out by QES in March
2011 and from that time, QES did not
submit any further invoices to Maiden
and Maiden did not make any further
payments to QES in respect for the
vehicles

•

neither QES nor its financier (Westpac)
registered any security interest in the
vehicles on the PPSR

•

in March 2012, Maiden obtain short
term financing by way of a Loan
Agreement and General Security Deed
from Fast (Fast). The General Security
Deed identified the three vehicles
as being the property of Maiden and
thereby granted a “security interest” in
all three vehicles to Fast. Fast’s security
interest was perfected by virtue of
registration of its interest on the PPSR

The background to the proceedings in
Albarran (as recs and managers of Maiden
Civil (P&E) Pty Ltd) (Maiden) v Queensland
Excavation Services Pty Ltd (QES) is as
follows:
•

•

•

in or about August 2010, QES paid
the deposits for three Caterpillar
vehicles and had secured financing
for the three vehicles from Esanda
finance and Westpac
more or less concurrently with
the payment of the deposits for
the vehicles, QES received funds
from Maiden for the amount of the
deposits
thereafter QES invoiced Maiden for
amounts that corresponded with the
finance charges payable by QES for
the equipment plus 10%
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•

•

as a result of a number of defaults
under the General Security Deed,
the Financier appointed receivers and
managers over the assets of Maiden
and Maiden subsequently entered into
liquidation, and
shortly after the appointment of
the receivers and managers, QES
terminated the leases with Maiden
and entered into alternative hire
arrangements for the vehicles.
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The court found that Maiden was the true
owner of one of the vehicles (being the
one that had been fully paid off) but that
QES was the true owner of the other
two vehicles, notwithstanding Maiden’s
representations to Fast that it was the
legal and beneficial owner of those
vehicles. However, as both Fast and QES
had registrable “security interests” (in
QES’s case the security interest was a PPS
lease) in the vehicles, ownership was not
determinative of who was entitled to the
vehicles and the principles in relation to
the priority given to competing security
interests set out in the PPSA needed to
be applied.
The priority rules provided by the PPSA
include that perfected security interests
take priority over unperfected security
interests. In this case, as QES registrable
security interest in the form of a PPS lease
had not “perfected” by registration, Fast’s
security interest was superior to that of
QES and Fast was entitled to possession
of the vehicles.
The case is also important because it
highlights that a security interest which
would otherwise have the protection
of being a transitional security interest
and have its priority preserved
notwithstanding it has not registered on
the PPS register may be defeated because
it failed to register on an equivalent state
based transitional register prior to the
commencement of the PPS register on 30
January 2012.
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A transitional security interest is an interest
under a security agreement which was
entered into before 30 January 2012
when the PPS register commenced and
continues after that date. Such interests
have the protection of being enforceable
against a third party but only for the first
two years of the PPSA’s operation.
Specifically, it was held that QES’s interest
as lessor was registrable on a state based
REVs register at the time it was created
and the failure to so register at the time
meant that it lost any protection which
would otherwise have been afforded to it.
The lesson is, if you should have
registered on a state based REVs vehicle
register (or indeed any other number of
such registers which have now migrated
across to the PPS register) before the PPS
register commenced on 30 January 2012,
you should ensure that you immediately
do so on the PPS register to protect your
priority. The related lesson is a timely
reminder that such protection afforded to
transitional security interests expires on
30 January 2014 and you should carefully
consider whether registration should now
be done.

The court also rejected QES’s submissions
that Fast could have no better entitlement
to the vehicles than that of Maiden and,
since Maiden’s right to possession of the
vehicles had ended with the leases being
terminated, Fast therefore had no right to
possession. In doing so, the court relied
upon s267 of the PPSA to find that an
unperfected security interest vests in the
grantor which in this case was Maiden,
subject to the perfected security interest of
Fast, and therefore QES’s security interest
was extinguished. In this respect, the PPSA
would appear to differ from the legislation
in force in other countries which render
an unperfected security interest ineffective
against a grantor’s trustee in bankruptcy or a
liquidator.
The decision serves as a timely reminder
of the importance of considering whether
you do have any security interests and if
so, ensuring that your security interests
are registered under the PPSA. A failure to
register a security interest may otherwise
result in your interest in the property being
extinguished.

Also of interest, the New Zealand Courts
have confirmed, in the context of the
New Zealand PPSA legislation, that a
developer’s step in rights are a security
interest and ought be registered under
the PPSA to enable the developer to
utilise the plant and equipment of the
insolvent contractor (assuming the plant
and equipment is actually owned by the
insolvent contractor and not already the
subject of an earlier security interest) and
unfixed materials. Consideration needs
to be given to the terms of individual
contracts as to whether the step in
rights under specific contracts should be
registered.

For further information contact:
Megan Calder, Partner
t +61 3 8665 5548
mcalder@piperalderman.com.au
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