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Welcome to the special APPEA edition of the Resources Update, Piper Alderman’s
publication designed to keep you up to date with legal developments that affect
members of the Energy and Resources sector in Australia.

Changes to ASX rules for reporting of reserves, resources and
exploration results
The ASX has released the final amendments to
•
the Listing Rules which become mandatory from 1
December 2013. Transitional arrangements apply
until 30 November 2013. Senior Associate,
Simone Selkirk provides some insight.
•
The new reporting rules enhance the standard
of public reporting of reserves, resources
and exploration information by listed mining
companies.

New Reporting Standards
•

The changes are intended to provide
investors with more consistent information
about listed companies’ mineral interests
and forecast financial information.

More onerous standards apply to
disclosure of all material assumptions and
the underlying basis for forward looking
information such as production targets
and financial forecasts.
Internal processes will need to be
updated to manage the new reporting
standards. There are no additional
technical assessments required to
respond to the new reporting standards,
however, care should be taken to
obtain reliable geological information
substantiating technical reserve
announcements.

JORC has also released the finalised 2012
edition of the JORC Code (Australasian Code
for Reporting Exploration Results, Mineral
Resource and Ore Reserves) (2012 JORC
Code), which replaces the 2004 edition.

Implications
ASX listed mining companies should start
implementing systems and training to ensure
they can comply with the new rules
when they become mandatory from 1
December 2013. Copies of the amended
reporting rules and guidance can be found at
www.asxgroup.com.au/compliancedownloads.htm. A copy of the JORC Code is
also available at www.jorc.org.
Simone Selkirk - sselkirk@piperalderman.com.au

Court to hold native title payments
In the recent native title decision of
Mandandanji People v State of Queensland
[2013] FCA 225 (Mandandanji) the Federal
Court ordered that payments made by various
resource companies in the course of negotiating
Indigenous Land Use Agreements (ILUAs) and
land access agreements be held and managed
by the Court. Lawyer, Philippa Ward takes a
look at the circumstances under which the court
was prepared to do this.
Under the Native Title Act 1993, Cth
(NTA) rights are conferred on a native title
applicant to negotiate ILUAs, land access and
other agreements with resource companies
and other parties. These rights facilitate
the pursuit by proponents of activities on
lands and waters that are the subject of
unresolved applications for determinations of
native title under the NTA. Proponents are
expected to pay reasonable and appropriate
remuneration and reimbursement to the
claimant group for necessary work, expenses
and activity undertaken. The Mandandanji
People of Queensland first registered their
native title claim in 2009. By registering the

claim, members of the group gained legal
status under the NTA to negotiate with and
receive funds from parties seeking access to
their lands. Following registration of the claim
31 land access agreements were negotiated
and over $2m was paid to the group by
resource companies.
For an 18 month period prior to this
decision the group was in dispute over its
membership. Evidence was put before the
court of the substantial differences on the
anthropological evidence as to who could
properly constitute the claim group. The
group’s internal disagreements ultimately
led Justice Steven Rares to order all monies
received to be paid to the Court and hence
protected until a final determination is made
as to who rightfully constitutes the group
and as such who is entitled to funds. The
Court said the rights to negotiate ILUAs or
other similar contracts should not be used
to enrich the applicant or its members at the
expense or to the detriment of the native
title claim group as a whole.

The decision requires members
of the Mandandanji to apply to
the court for disbursements and
to fully account for any payments to them.
This was ordered in an attempt to avoid
misuse and promote transparency and to
protect the funds from being dissipated. By
imposing these controls over the substantial
monetary entitlements, the Court is seeking
to protect the rights of those who could
ultimately be found to have native title.
The decision is certainly worth keeping in
mind for any resource companies that have
concerns about where their payments are
going.
Philippa Ward - pward@piperalderman.com.au
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Insurance issues in drilling contracts
When drafting or negotiating drilling contracts
parties need to know what insurance
arrangements their companies (or clients) have
in place and what insurance is available to cover
risks that cannot be negotiated away. Only
with full knowledge of the extent of insurance
cover can contractual negotiations take place
effectively. Senior Associate, Leanne
McClurg and Associate, Juniper Watson
look at some insurance issues to consider when
drafting or negotiating drilling contracts.
A full understanding of a company’s insurance
position makes it easier to negotiate
contractual provisions efficiently and
effectively. It allows parties to identify where
they are able to give and take on a particular
provision or where they must stand their
ground. Some important issues to consider
are set out below.

Allocation of liability
In contracts for work on the rig floor it is
usual for each party to take responsibility
for its own people and property. Such
provisions are sometimes referred to as
‘reciprocal indemnities’, ‘knock for knock’ or,
interestingly, the principle of ‘burying your
own dead’!
Whatever it is called, the intent of this regime
is that liability rests with the party who suffers
the loss, regardless of fault, and that has no
rights of recovery against the other party.
There are good reasons for such a regime.
When negotiating such provisions parties
need to understand the liability regime which
they have created. They need to ensure
their insurance is adequate and matches
the allocation of risks between the parties.
The risk of a failure to properly understand
the liability provisions is that an unintended
recipient becomes exposed to risks that are
beyond its control without insurance to cover
those risks. In the worst case, that could be
your company!

The usual aim is for liability to pass through
all entities working on the rig floor such that
regardless of whose fault it is, the person
who suffers loss, is responsible for it. This
is achieved through broad indemnification
provisions. In this way insurers can provide
cover for the company’s property and its
people and ensure that the premiums are
kept at a level that reflects the risks they have
agreed to take on in the work.

Loss of reservoir

Sometimes there is a desire to narrow the
scope of such broad indemnification. If doing
so it will be important to ensure that no
unintended consequences flow from any
changes to the basic ‘knock for knock’ regime.
In particular, it will be vital to understand in
what circumstances liability will rest with your
company. For example, if a subcontractor’s
contract with an operator is effective to
allow liability to pass to the operator but a
contract between the operator and the drilling
company has been narrowed or otherwise
modified in such a way that it is not sufficient
to allow the liability which has been passed to
the operator from the subcontractor to be
passed on to the drilling company, then the
operator ends up holding the ‘hot potato’.
In such a situation, the operator needs to
ensure it has adequate cover for such loss.
While some companies may have ‘wrap
around’ insurance to cover such a situation,
if lawyers are diligent on these issues, claims
under such insurance may not be needed.

Often contracts contain clauses which require
the insurer to waive any rights of subrogation.
Clearly, parties should first check with their
insurer before agreeing to waive any right that
impacts on their rights.

Loss of equipment/tools down
hole
Usually the operator takes responsibility
for a contractor’s equipment or tools lost
down hole. Often this is done on an agreed
cost basis, as provided in a schedule to the
contract. Sometimes it can be a percentage
of the current new replacement cost of such
equipment/tools. For each new contract,
those costs should be reviewed to ensure
they are within the ambit of insurance cover.
If they are not, then existing insurance policies
should be endorsed to cover that additional
exposure.

The operator also takes full responsibility for
the hole and underground damage, including to
the reservoir. Where each contract relates to
a different reservoir it will be important to get
an understanding of the extent and hence value
of the reservoir and to ensure that the limits of
the insurance available for each reservoir are
sufficient.

Rights of subrogation

Proportionate Liability
Legislation
A key consideration is whether to include a
clause excluding the operation of proportionate
liability legislation, to the extent permitted by
law. Obviously, proportionate liability legislation
can be imposed over the top of the contract
and affect the liability regime which parties have
negotiated.
Usually an operator will want a clause
excluding the application of proportionate
liability legislation, while service providers may
be better off under proportionate liability
legislation. For service providers particularly,
they should consider their insurance contract
before agreeing to exclude the application of
such legislation because some policies expressly
or impliedly exclude cover for liability assumed
by agreement.
There are of course other insurance issues
to consider such as third party liabilities,
automobile insurance and workers
compensation to name a few. Ideally, insurance
cover will be consistent with the risks
associated with the project.
Leanne McClurg - lmcclurg@piperalderman.com.au
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Busting a blockade in New South Wales
A review of Hume Coal Pty Ltd v
Alexander [2013] NSWLEC 58
Most will be aware of the growing discord in
recent years between landholders and miners
over access to land. Partner, Andrew Price
and Lawyer, Kate Angus review one recent
New South Wales mining case where the court
found in favour of the mining company.

The Facts
The mining company, Hume Coal (Hume)
held an exploration licence over land in the
southern highlands of NSW. Part of the
exploration licence covered land owned
by Mr Koltai. The mining company and
Mr Koltai entered into a series of access
agreements allowing the mining company
access to his land for the purposes of
undertaking mining activities.
The most convenient access to that land
was via an adjoining parcel of land owned
by another family, the Alexanders. Mr Koltai
enjoyed a private right of way over the land

owned by the Alexanders and both pieces
of land were subject to a private covenant
which restricted any part of the lands from
being used for a quarry or removing soil
or earth from them. They also prohibited
them from being used for an industrial or
commercial purpose.
The Alexanders disputed the right of Hume
to use the right of way and they allowed
protestors to blockade access over their
land.

The Decision
In the Land and Environment Court Justice
Sheahan granted a permanent injunction
against the Alexanders and the protestors
from stopping the mining company using
the right of way. In reaching this decision
the Court found that once Hume held the
exploration licence and had entered into
an access arrangement with Mr Koltai, the
Mining Act prevailed over the terms of the
private restrictive covenant.

The relevant mining legislation provided for the
holder of the exploration licence to be entitled
to a right of way between land the subject of
the licence and any public road.
Importantly, too, the mining legislation
contained a provision empowering the court
to grant an injunction restraining any person
from doing any act which restricts a person
from exercising a legal or equitable interest in
land the subject of an authority, such as the
exploration licence.
This produced a favourable outcome for the
particular mining company concerned and can
of course be used as a precedent for other
mining companies. Petroleum companies,
however, should not feel comforted by this
decision. This is because the New South
Wales petroleum legislation does not contain
the relevant provisions as to the granting
of injunctions or access from public roads.
Perhaps this is something which the NSW
State Government’s review of its petroleum
legislation would do well to consider.
Andrew Price - aprice@piperalderman.com.au

Importing drilling rigs into Australia
Piper Alderman has recently had cause to
investigate the importation requirements for
bringing drilling rigs into Australia. Lawyer,
Shao Ma provides a brief outline of the
major requirements.
Oil and gas companies who are
considering importing oil and gas drilling
rigs into Australia might be interested
to know which government authorities
are responsible for issuing relevant
approvals and permits. The three
relevant departments are Department
of Infrastructure and Transport; the
Department of Agriculture, Forestry
and Fisheries (DAFF); and the National
Heavy Vehicle Regulator (NHVR) (for an
applicant who is based in Queensland).

Department of Agriculture,
Forestry and Fisheries (DAFF)
DAFF is the department responsible for
moving goods into and out of Australia
and their concern is with managing the
risks to the environment, plant and

human health. The importation requirements
will be different depending upon whether
machinery is new or used. Import permits
must be applied for prior to arrival. Also, an
inspection at the Wharf will be necessary to
ensure the drilling rigs are not contaminated
with any harmful materials and chemicals. If
the inspection is not satisfactory, then the
drilling rigs will be transported to nominated
premises for further cleaning.

Department of Infrastructure
and Transport
The Department of Infrastructure and
Transport is responsible for ensuring rigs
meet the relevant engineering standards. The
requirements are different depending upon
the size and mass of the machinery being
moved and whether it is “mobile machinery”
or “trailer-mounted”. Photographs,
dimensions and other relevant details may be
required in order to assist the Department to
reach its conclusion as to whether a permit
should be granted.

National Heavy Vehicle
Regulator (NHVR)
NHVR’s responsibility is to register machinery
such as drilling rigs where they are to be
transported and operated in the State of
Queensland. If the drilling rigs do not fall
within the relevant size and mass standards,
then the NHVR may issue a “Special Purpose
Machinery” approval to register the drilling
rigs for operation. Approval from NHVR will
not be granted until importation permits from
DAFF are first obtained.
In addition, there may be further approvals
or permits required depending on individual
circumstances.
Shao Ma - sma@piperalderman.com.au
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Government proposes amendments
to ease retail corporate bond fundraising regime
The Federal Government has recently proposed amendments to the Corporations Act to
improve the attractiveness of issuing corporate bonds to retail investors. Partner, Craig
Yeung and Lawyer, Jarrod Wilksch review the proposed changes.
The proposed amendments to the retail corporate bond fundraising regime are part of
the government’s push to establish a strong and liquid retail debt market in Australia.
The government proposes to do this by reducing the regulatory burden, cost and
complexity of issuing simple corporate bonds to retail investors by:
•
•
•

introducing the concept of “simple corporate bonds”
simplifying the disclosure requirements, and
easing the liability burden on directors by removing the automatic
civil liability provisions for misleading or deceptive statements or
omissions in the offer document.

Simple corporate bonds
Key to the application of the proposed amendments is the type of instruments
that will be considered “simple corporate bonds”. In summary, to qualify as a
“simple corporate bond” the bond must:
•
•
•
•
•
•
•
•
•

be a debenture as defined in the Corporations Act
be quoted on a prescribed financial market (such as ASX)
be denominated in AUD
be offered on the basis that no bonds will be issued unless a minimum subscription
amount of $50m is raised from the first offer
have a fixed term of up to 10 years at which point the principal and accrued
interest must be repaid
have a face value of no more than $1,000
rank higher than any debts owed to the issuer’s unsecured creditors
not be convertible into any other security, and
be redeemable before the end of the fixed term only in certain circumstances

Proposed new disclosure requirements
The proposed amendments to the corporate bond disclosure regime will dispense
with the requirement to prepare a “full” prospectus and allow companies to issue
simple corporate bonds to retail investors using a two part prospectus. The two part
prospectus will consist of a base prospectus and an offer specific prospectus. An offer
specific prospectus will need to be issued for each tranche or offer of simple corporate
bonds under the base prospectus.

Director liability amendments
The proposed amendments remove the “automatic” civil liability of directors and
proposed directors of the issuer for misleading statements or omissions in the
combined prospectus. Instead these persons will be civilly liable for misleading or
deceptive statements and omissions only if they had a direct involvement in the making
of the statement or omission.
Craig Yeung - cyeung@piperalderman.com.au
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