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Welcome to the latest edition of Piper Alderman’s e-Bulletin,
which aims to provide accessible and informative summaries
of recent significant legal developments.
August 2013
The importance of registration
under the PPSA: Ownership will
not prevail, it’s all about priority!
In what is being described as a landmark
decision and one of the first to consider
the effect of the Personal Property Securities Act 2009
(Cth) in Australia, a recent NSW Supreme Court decision
held that a perfected security interest granted to a
financier over construction vehicles by a lessee was
effective to defeat a competing claim by the owner of the
vehicles. Senior Associates, Bianca Battistella and Maria
Capati and Lawyer, Ryan Ainscough discuss the case.

ASIC’s recent regulatory activity
ASIC has been active over the past few
months in releasing new policy guidance
and enforcing its standards in corporate
control transactions. Partner, Craig Yeung,
Associate, Jarrod Wilksch and Lawyer, John Beilby review
ASIC’s recent regulatory activity.
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High Court adopts broad
interpretation of market
manipulation
In the recent decision of Director of Public
Prosecutions (Cth) v JM, the High Court
has applied a wide definition to market manipulation
as prohibited by the Corporations Act 2001 (Cth) (Act).
Partner, Frank Lancione and Lawyer, Louise Cooper, review
the case.
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Joint venture structures in
mining and resources projects
Lawyer, Shao Ma discusses the
features and consequences of the
two main types of joint venture
structures commonly used in mining and resources, and
the possible legal implications including unintended
additional tax consequences and other undesirable or
unnecessary legal obligations if the incorrect vehicle is
adopted.
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Minerals Resource Rent Tax
survives High Court challenge
The High Court has unanimously dismissed
a challenge brought by Fortescue Metals
Group Limited as to the constitutionality
of the Minerals Resource Rent Tax. Lawyer, Lauren Singh
reports.
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The importance of registration under the PPSA:
Ownership will not prevail, it’s all about priority!
In what is being described as a landmark decision and one of the first to consider
the effect of the Personal Property Securities Act 2009 (Cth) in Australia, a recent
NSW Supreme Court decision held that a perfected security interest granted to a
financier over construction vehicles by a lessee was effective to defeat a competing
claim by the owner of the vehicles. Senior Associates, Bianca Battistella and Maria
Capati and Lawyer, Ryan Ainscough discuss the case.
Maiden Civil (P&E) Pty Ltd v
Queensland Excavation Services Pty
Ltd & Ors [2013] NSWSC 852

In July 2012, Maiden defaulted under
the GSD and Fast appointed receivers
and managers (Receivers) over all of the
Maiden’s assets, including the caterpillars.

Background

Maiden subsequently entered into voluntary
administration and then liquidation.

Between May and August 2010, three
caterpillar excavators and loaders were
purchased by Queensland Excavation
Services Pty Ltd (QES) and were
subsequently leased to Maiden Civil
(P&E) Pty Ltd (Maiden). There were no
written lease agreements, however the
caterpillars were in Maiden’s possession
for over a year and Maiden was invoiced
by QES periodically. QES did not register
its security interest in the caterpillars on
the Personal Property Securities Register
(PPSR) after the PPSR commencement
date of 30 January 2012.
In May 2012, Maiden obtained finance
from Fast Financial Solutions Pty Ltd
(Fast), secured against Maiden’s property
(including the three caterpillars) under
a general security deed (GSD). Fast
perfected its security interest under the
GSD by registration on the PPSR.
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The Receivers argued that Fast had a
security interest in the caterpillars which had
priority over the interests of QES under the
Personal Property Securities Act 2009 (Cth)
(PPSA).
QES argued that it had a prior security
interest over the caterpillars that was
perfected by the transitional provisions of
the PPSA and that any claims by Maiden,
Fast and the Receivers and Managers were
secondary to those of QES.

Pursuant to PPSA section 19(2), Fast’s
security interest created by the GSD
attached to the caterpillars when Fast
advanced funds to Maiden under its loan
agreement. Once Fast’s security interest
had attached to the caterpillars, it was
enforceable against Maiden pursuant to
PPSA section 19(1).
Which security interest had priority?
The court needed to resolve the dispute by
applying the priority rules of the PPSA. The
PPSA does not concern itself with title or
legal ownership but rather priority between
competing security interests.
The court held:
•

Fast’s security interest had been
perfected by registration on the PPSR:
PPSA section 21(1).

Who had a security interest?

•

The leases from QES to Maiden were
deemed to be PPS Leases pursuant to PPSA
section 12(3)(c).

QES had not perfected its security
interest by registration on the PPSR.

•

Fast’s perfected security interest in the
caterpillars had priority over QES’s
unperfected security interest in them:
PPSA section 55(3). It was irrelevant
that QES in fact owned the caterpillars.

Decision

Maiden, as a PPS Lessee in possession of the
caterpillars, had rights in the caterpillars to
which a security interest could attach: PPSA
section 19(5).
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Did QES have a transitional security
interest?
The PPSA provides for protection of
“transitional security interests” by way of
temporary perfection for up to 24 months
after the commencement of the PPSA:
section 322. QES argued that, by virtue of
these transitional provisions, its security
interest would have priority over Fast’s
security interest in the caterpillars, even
though it was not registered on the PPSR.
Notably however, if an interest was
registrable on a register prior to the PPSA
coming into effect and was not registered,
the benefit afforded by the transitional
provisions does not apply: PPSA section
322(3). As QES’s interest was registrable
on the Northern Territory Register of
Interests in Motor Vehicles and Other
Goods (NT Register) prior to the PPSA,
and QES had not registered its interest on
the NT Register prior to the PPSA coming
into effect, the court held that QES could
not rely on the benefit of the transitional
provisions of the PPSA.

The court decided that the effect of this
provision was that, upon commencement
of the administration and/or winding up
of Maiden, QES’s unperfected security
interests in the caterpillars vested in Maiden.
The practical effect was that QES’s security
interest was extinguished and Maiden held
the caterpillars subject only to the perfected
security interest of Fast. Accordingly, the
Receivers were entitled to possession of the
caterpillars and could use them to satisfy the
debt owed to QES.

Comment
This decision is consistent with the intended
operation of the PPSA and previous decisions
from New Zealand and Canada which
consider priorities under the PPSA, and
shows the Australian courts’ willingness to
consider decisions in those jurisdictions in
their interpretation of the PPSA.
This decision highlights the importance for
owners who part with possession of their
personal property to be diligent in:
•

Identifying whether their arrangements
give rise to a security interest under the
PPSA, including a PPS Lease.

Was there an enforceable right to
possession?

•

Registering any such security interests
on the PPSR.

It was contended by QES that the
Receivers had no enforceable right to
possession as QES had terminated the
Lease with Maiden and the Receivers
had no greater right to deal with the
caterpillars than Maiden.

It also serves as a timely reminder that:

Therefore, Fast’s security interest
maintained priority.

•

•

There are dangers associated with
relying on the transitional provisions
of the PPSA.

•

Secured parties with transitional
security interests should ensure that
their security interests are registered
on the PPSR prior to 31 January 2014
to ensure the continued perfection of
their security interests (to the extent
that it is available), following the
expiry of the transitional period.

For further information contact:
Bianca Battistella, Senior Associate
t +61 8 8205 3406
bbattistella@piperalderman.com.au
Maria Capati, Senior Associate
t +61 7 3220 7722
mcapati@piperalderman.com.au
Ryan Ainscough, Lawyer
t +61 7 3220 7734
rainscough@piperalderman.com.au

It is no longer enough to rely on title
in protecting interests in personal
property.

The court considered PPSA section
267(2) which provides that any security
interest granted by a corporation that is
unperfected at the commencement of its
administration or winding up vests in the
corporation.
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Joint venture structures in mining and resources
projects
Lawyer, Shao Ma discusses the features and consequences of the two main types
of joint venture structures commonly used in mining and resources, and the possible
legal implications including unintended additional tax consequences and other
undesirable or unnecessary legal obligations if the incorrect vehicle is adopted.
Incorporated joint venture
An incorporated joint venture is an
association of participants for a separate
legal entity to undertake the project on
their behalf. It bears the characteristics of
any other incorporated entity. Generally,
the shareholders agreement is the main
type of legal agreement governing this
type of joint venture structure. Such
an agreement sets out the respective
rights, obligations and interests of the
participants in the Joint Venture and the
joint venture equity is reflected in the
percentage of the shares they each hold.
Board directors will be appointed to
administer the incorporated joint venture
including the company constitution, daily
business operations, restrictions on capital
raising and pre-emptive rights restricting
share transfers. The joint venture
participants (shareholders) will receive
dividends from the sale of mining product
instead of from the product itself. The
shareholders agreement will set out the
specific terms and conditions in relation
to the methods of profit distribution, as
well as the business objectives of the joint
venture.
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The income is taxed at the company rate
before it is received by the parties. Profits
and losses cannot be offset losses against
other income outside of the joint venture.

Unincorporated joint venture
In Australia, the unincorporated joint
venture is the most common joint venture
structure in the mining and resources
industry. The basis of an unincorporated
joint venture is the contractual relationship
between the joint venture participants.
The participants enter into a joint venture
agreement and appoint an operator to carry
out joint venture activities. The ownership
of the joint venture assets is retained by the
participants.
The joint venture agreement usually sets
out what needs to be contributed by the
participants to the joint venture project
such as operational funding, property
or professional skill. Additionally, such
agreements typically set out the objects,
term, risk and production allocation, and
provide that the participants will be severally
liable for all expenses, any liabilities that arise
in relation to the joint venture in accordance
with their respective interests in the joint
venture.
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The wording of the joint venture
agreement is critical to determine
whether fiduciary obligations are imposed
on the participants. The joint venture
participants should be aware that fiduciary
obligations may still arise even if the
participants have included some wording
to negate the existence of a fiduciary
obligation. The particular circumstances of
the participants and their relationship with
one another will be relevant.
Joint venture participants should also
be aware of the important features of
the profit sharing arrangements: that is,
the participants in an unincorporated
joint venture project can only receive
their percentage share of the product
of the joint venture, rather than a share
of the profits of the joint venture. If the
participants are interested in sharing
the profits, then it is likely the business
structure would be a partnership between
them, and unless the parties have thought
carefully that may trigger unintended
consequences like fiduciary duties and
various tax consequences.
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An unincorporated joint venture has no
separate legal identity, thus participants
are treated independently for tax
purposes. It is important to note that
tax deductibility is only available for
certain mining expenditure and there
is the potential for offsetting tax losses,
especially in the early stages of mining,
against other assessable income.
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It is essential for joint venture participants
to consider joint venture structures
before bidding for a project. Any changes
of the structures at a later time could be
very difficult, costly and hazardous to the
participants.
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For further information contact:
Shao Ma, Lawyer
t +61 2 9253 9924
sma@piperalderman.com.au
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ASIC’s recent regulatory activity
ASIC has been active over the past few months in releasing new policy guidance
and enforcing its standards in corporate control transactions. Partner, Craig Yeung,
Associate, Jarrod Wilksch and Lawyer, John Beilby review ASIC’s recent regulatory
activity.
Consolidated takeover guidance
Over the course of late last year, ASIC
focused on consolidating the existing
regulatory guidance on takeovers to
establish a more logical body of takeover
policy and which would provide ASIC’s
current view on various takeover issues.
On 21 June 2013, ASIC consolidated
17 of the existing regulatory guides into
four new regulatory guides and 11 new
class orders. ASIC is of the view that the
revised guidance on takeovers is now
clearer, more certain and more accurate
for investors and companies.
The new regulatory guides cover takeover
bids, substantial holdings, compulsory
acquisition and buy-outs and address
discrete issues for ASIC’s administration
of the law.

ASIC intervention in corporate
control transactions
As part of ASIC’s invigorated focus on
takeovers policy and market integrity,
it recently intervened in transactions
impacting the control of two companies.

In one case, an entitlement offer was
made to eligible shareholders to raise
approximately $22.2m. The company
had sought to rely on the so called “rights
issue” and “underwriting” exceptions to
the prohibition against the acquisition of
interests in more than 20% of voting shares
in a company. Under the offer, which was
being underwritten by entities related to
the company’s Chairman, the Chairman and
his related entities could have potentially
controlled up to 86.45% of the company’s
voting shares.

In this case, ASIC did not provide this
letter and the court therefore declined to
approve the scheme. ASIC’s concern was
that the company’s audited accounts had
not been lodged ahead of the shareholder
meeting to approve the scheme as
promised in the scheme booklet and that
therefore the shareholders did not have
all the information they needed to decide
the future of the company.

ASIC raised concerns that that proposal
“was an abuse of the rights issue and
underwriting exceptions under the law”.
After the company did not address
ASIC’s concerns, ASIC then applied to
the Takeovers Panel for a declaration of
unacceptable circumstances and orders
requiring the company to obtain shareholder
approval if it was to proceed with the
offer and underwriting arrangements. The
offer was subsequently withdrawn so no
declaration was made, but the Takeovers
Panel commented that the entitlement
offer would have given rise to unacceptable
circumstances.

•

ASIC can and will actively take steps
(including applying to the Takeovers
Panel) in relation to corporate
control transactions if it is concerned
that unacceptable circumstances may
exist in relation to the transaction.

•

In a scheme of arrangement, ASIC
will closely review the scheme
documentation and subsequent
conduct of a company the subject of
the scheme before providing its “no
objection letter”.

•

In the words of ASIC Commissioner
John Price, “these two cases are
a reminder to those seeking to
acquire control of companies of
the importance of ensuring all
shareholders have the opportunity
to have a say or participate in the
benefits of a control transaction and
also ensuring that they are given
sufficient information to make an
informed decision”.

The second case related to a takeover
by scheme of arrangement. As part of
the scheme of arrangement process, the
company proposing the scheme must apply
to the courts for approval of the scheme.
One factor the court will take into account is
whether ASIC has provided a “no objection
letter”.
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Three things to take from ASIC’s recent
enforcement activity are that:
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Electronic prospectus guidance
In April 2011, ASIC released a
consultation paper in order to improve
disclosure documents under the
Corporations Act, including asking
whether ASIC guidance may be needed
to facilitate the use of the internet and
other electronic technologies to distribute
disclosure documents.
Following this consultation, on 17 June
2013, ASIC released a further consultation
paper and draft regulatory guide on the
distribution of offers of securities by email
and the internet. ASIC has stated that
the revised guidance aims to ensure that
ASIC’s guidance reflects current market
practices and technological advances
made since its previous guidance on this
point was released.

On 13 June 2013, ASIC released a report
and updated regulatory guidance refining the
rules for access to EDR schemes for small
business borrowers. One of the key changes
is that even where the lender has already
commenced court proceedings against
the small business borrower, if the credit
contract is $2m or less, the small business
borrower will continue to be able to take
the matter to the EDR scheme.
In addition, ASIC has also updated its
regulatory guidance to remove out-dated
transitional references for consumer credit
and traditional trustee company services and
update timeframes for handling complaints
at internal dispute resolution to reflect
legislative changes made to the hardship
regime.

For further information contact:
Craig Yeung, Partner
t +61 8 8205 3435
cyeung@piperalderman.com.au
Jarrod Wilksch, Associate
t +61 8 8205 3433
jwilksch@piperalderman.com.au
John Beilby, Lawyer
t +61 8 8205 3344
jbeilby@piperalderman.com.au

The proposed guidance clarifies that
ASIC relief to make electronic offers is
not needed in many instances. Also, the
guidance includes an explanation of ASIC’s
view on the way the internet and other
means of electronic distribution can be
used in making offers of securities, good
practice guidance to assist persons using
electronic distributing offers of securities
via electronic means and continuation of
relief for the use of personalised or AFS
licensees created application forms.
Submissions to this consultation are due
by 12 August 2013.

External dispute resolution
(EDR) schemes for small business
borrowers
The Financial Service Ombudsmen and
the Credit Ombudsmen Service Limited
are two approved schemes that provide
a free, independent dispute resolution
service if you have a complaint with one
of its members (i.e. a lender or mortgage
broker). These are typically used for
complaints of hardship or where a lender
is seeking to enforce their loan to recover
the debt (by repossession).
www.piperalderman.com.au
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High Court adopts broad interpretation of market
manipulation
In the recent decision of Director of Public Prosecutions (Cth) v JM, the High
Court has applied a wide definition to market manipulation as prohibited by the
Corporations Act 2001 (Cth). Partner, Frank Lancione and Lawyer, Louise Cooper,
review the case.
Background
This case involved a prosecution by
the Commonwealth Director of Public
Prosecutions of an unnamed defendant,
who was the CEO and a director of X
Ltd, a company listed on the Australian
Securities Exchange (ASX). In 2005 Z
ApS, a company associated with the
accused, exercised a number of call
options for X Ltd shares. Z ApS entered
into an agreement with Opes Prime
Securities (Opes) whereby Opes would
finance the $10m investment in exchange
for a security over Z ApS’ shares and
options in X Ltd. Under the agreement
the accused was required to maintain
collateral of value at least equal to four
times the loan amount. Accordingly, Opes
would undertake a daily valuation of the
collateral using the closing price of X Ltd’s
shares, and if the share price dropped
below the required amount Opes would
issue a margin call requiring the accused
to provide additional collateral. By July
2006, the price of X Ltd shares had
declined, and Opes had made a number
of margin calls requiring over $2m in
additional collateral.
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In May 2006, Mr N, the accused’s son-inlaw, sent a fax to the accused proposing an
arrangement whereby Ms N, the accused’s
daughter and Mr N’s wife, would maintain
a floor price for shares in X Ltd by buying
shares in the company at arms’ length using
funds gifted to her by the accused. Between
May and September 2006, the accused paid
a total of $1.6m to Mr and Ms N. However,
it was not unusual for the accused to gift
such funds to his children and grandchildren.
On 28 June 2006, a representative of Opes
sent an email to Mr N warning of a margin
call in excess of $700,000 would be made
should the closing price of X Ltd shares
drop to 33c. On 4 July 2006, Ms N put in an
order for X Ltd shares at 35c resulting in the
shares closing at that price. If it were not for
this order, the shares would have closed at
34c. Later that day Ms N wrote an email to
the accused stating “I had to buy 65k shares
on close, just to keep it at 35 as someone
dumped 70k [sic] at 34c when the market
was in settlement.” The accused annotated
the email with a note that said “150k —
[Ms N] from [accused’s initials] (-> Bal =
150k)”. On 5 July 2006, the accused caused
a cheque for $150,000 to be drawn on his
bank account payable to Mr and Ms N.
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The accused was charged with 39 charges
of market manipulation, contrary to
section 1041A of the Corporations Act
2001 (Cth) (Act), and two charges of
conspiring with Mr and Ms N to take
part in transactions contravening that
provision. The accused did not deny that
the activities outlined above had occurred.
However, the accused denied that these
activities were engaged in for the sole
or dominate purpose of manipulating
the closing price of X Ltd shares. The
accused contended that the alleged
correspondence from Mr and Ms N to
himself was unsolicited and he did not act
on it.

Prohibition on market
manipulation
Section 1041A provides that a person
must not, directly or indirectly, take part
in, or carry out, a transaction that has or
is likely to have the effect of creating or
maintaining an artificial price for trading in
financial products. Section 1311(1) of the
Act provides that contravention of section
1041A is an offence.
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Cornering and squeezing of the
market
The Victorian Court of Appeal held that
the term artificial price was a legal term
which reflected American legal notions
of market manipulation by ‘cornering’
or ‘squeezing’.” The Court of Appeal
referred to the United States case of
Cargill Inc v Hardin 452 F 2d 11154 (1971)
which explained the terms ‘cornering’ and
‘squeezing’ in relation to a futures market.
The Court in Cargill held that ‘cornering’
amounts to a monopoly of a cash
commodity, coupled with the ownership
of long futures contracts in excess of the
amount of that commodity such that
people holding short futures contracts,
who cannot obtain the cash commodity,
are forced to offset against long futures
contracts at high prices dictated by the
holders of those long futures contracts.
The term ‘squeezing’ refers to a less
extreme situation where there may
not be an actual monopoly of the cash
commodity but the deliverable supplies of
that commodity are low.
The High Court held that the terms
have no direct application to the market
for listed shares. The Court explained
that the terms are dependent on the
separation of the futures market and the
market for the commodity which is the
subject of the futures contract, and there
is no separate market for the future sale
of shares.

www.piperalderman.com.au

The Court further held that nothing in
section 1041A suggested that the section
should be confined to circumstances where
the buyer or seller accused of market
manipulation had a monopoly over the
market for those shares.

Genuine supply and demand
In confining their analysis to on-market
transactions in shares listed on the ASX,
the High Court interpreted market
manipulation broadly and held that the
term ‘artificial price’ should be construed to
include a transaction where the on-market
buyer or seller of listed shares undertook
the transaction for the sole or dominant
purpose of setting or maintaining the price of
those shares. The Court explained that such
a price would be artificial as it would not be
“a price which reflects the forces of genuine
supply and demand in an open, informed
and efficient market”.

For further information contact:
Frank Lancione, Partner
t +61 8 8205 3359
flancione@piperalderman.com.au
Louise Cooper, Lawyer
t +61 8 8205 3319
lcooper@piperalderman.com.au

The High Court said that by purchasing
shares for the sole, or at least dominant,
purpose of ensuring that the price of the
shares did not fall below the price paid for
that purchase, the transaction has or is likely
to have the effect of creating, or maintaining,
an artificial price for trading in those shares.
Thus it is not necessary to prove that the
transactions did create or maintain an
artificial price, rather it is sufficient to show
that this was the buyer or seller’s sole or
dominant purpose in setting the price.
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Minerals Resource Rent Tax survives High Court
challenge
The High Court has unanimously dismissed a challenge brought by Fortescue Metals
Group Limited as to the constitutionality of the Minerals Resource Rent Tax. Lawyer,
Lauren Singh reports.
The case
Fortescue Metals Group Limited and
four of its wholly owned subsidiaries
(Fortescue) argued that certain provisions
of the Minerals Resource Rent Tax Act
2012 (Cth) and the three related Acts
imposing the MRRT (MRRT Acts) are not
valid laws of the Commonwealth because
they operate so that a miner’s liability
to pay MRRT varies from State to State,
depending (among other things) upon the
royalty rate for mining royalties applicable
in each State.
Fortescue therefore challenged the
constitutional validity of the MRRT Acts
on the following four grounds:
•

That the MRRT Acts are laws with
respect to taxation that discriminate
between the States contrary to
section 51(ii) of the Constitution.

•

That the MRRT Acts, as laws or
regulations of trade, commerce or
revenue, give preference to one State
over another State contrary to section
99 of the Constitution.

•

That the MRRT Acts interfere with the
States’ ability to manage their mineral
resources and in doing so, contravene
the Melbourne Corporation doctrine,
which prevents the Commonwealth
from making laws which restrict the
capacity of State governments to
function as governments.

•

That the MRRT Acts are inconsistent
with section 91 of the Constitution,
which preserves a State’s power to
grant an aid or bounty on the mining for
gold, silver or other metals.

The High Court’s decision
The High Court unanimously dismissed
each of Fortescue’s arguments and in
doing so, upheld the validity of the MRRT
Acts and therefore the MRRT. The High
Court found that the treatment of State
mining royalties by the MRRT Acts does
not discriminate between the States
or give preference to one State over
another State and therefore the MRRT
Acts do not contravene sections 51(ii)
or 99 of the Constitution. Further, the
High Court found that the MRRT Acts
do not contravene either the Melbourne
Corporation doctrine or section 91 of the
Constitution.
Piper Alderman will provide further
analysis of this decision in coming weeks.
For further information contact:
Lauren Singh , Lawyer
t +61 2 9253 3853
lsingh@piperalderman.com.au
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