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Welcome to the latest edition of Piper Alderman’s e-Bulletin,
which aims to provide accessible and informative summaries
of recent significant legal developments.
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ACCC releases Compliance and
Enforcement Policy for 2013
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On 21 February 2013 the ACCC
released its new Compliance and
Enforcement Policy. The policy outlines
its priority areas for the year and sets out the factors that
it will take into account when deciding whether to pursue
matters. Partner, Frank Lancione and Lawyer, Louise
Cooper discuss the policy.
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Australian businesses often enter into
contracts whereby in the event of a dispute
they submit to arbitration. A recent High Court decision
upholds the legality of Australia’s arbitration regime
and as such maintains faith in Australia as a venue for
international arbitration. Partner, Andrew Robertson,
discusses the significance of the decision.

Government decides insurance
contracts should be subject to
the unfair contracts regime
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No refund for vendor’s GST
“Windfall”

Partner, Kerri McElwaine and Law
Graduate, Ryan Ainscough discuss a
recent Victorian Supreme Court decision
which examined a contract for the sale of land and
determined who was to bear the risk of the GST
liability as well as the instances when a court will imply
contractual terms or order rectification of a contract.

In an article published in the Piper
Alderman e-Bulletin last year, Partner,
Anne Freeman reviewed the options being considered
by the Commonwealth Government for unfair contract
terms to apply to insurance contracts. Anne now
provides an update.

Dividend rules to change… again

9
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In mid-2010 the age-old profits test for
declaration and payment of dividends
was replaced with a balance sheet test.
Now draft legislation has been released
which, if enacted, will change the test again. Partner,
Simon Champion and Associate, Paul Henry discuss.
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Australian High Court confirms
international arbitration law is
constitutional

Common sense prevails in
proportionate liability decisions

The High Court and the NSW Court
of Appeal have recently provided
much needed clarification about the
proportionate liability regime in the NSW Civil Liability
Act, 2002. Partner, Anne Freeman summarises the
decisions.
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ACCC releases Compliance and Enforcement
Policy for 2013
On 21 February 2013 the Australian Competition and Consumer Commission
released its new Compliance and Enforcement Policy. The policy outlines its
priority areas for the year and sets out the factors that it will take into account
when deciding whether to pursue matters. Partner, Frank Lancione and Lawyer,
Louise Cooper discuss the policy.
Overview
The 2013 policy states that this year the
Australian Competition and Consumer
Commission (ACCC) will prioritise its work
in the following areas:
•

Consumer protection in the
telecommunications and energy
sectors.

•

Online competition and consumer
issues including conduct which may
impede emerging competition between
online traders or limit the ability of
small business to effectively compete
online.

•

Credence claims, particularly those in
the food industry with the potential to
have a significant impact on consumers
or the competitive process.

•

Misleading carbon pricing
representations.

•

Enforcement of the law on consumer
guarantees, being the legal rights of
the consumer upon acquiring goods or
services.

Competition issues - Supermarket
sector
The ACCC has stated that conduct such as
cartel activities, anti-competitive agreements
and misuse of market power will always
remain top priority. This is due to the
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fact that this type of conduct is especially
detrimental to consumer welfare and the
competitive process. This year, a specific
area of focus will be on competition and
consumer issues in highly concentrated
sectors, in particular the supermarket and
fuel sectors.
The Chairman of the ACCC, Rod Sims, has
announced that the ACCC will increase
its rate of intervention in relation to
competition issues. Mr Sims explained that
competition matters are resource intensive
and consequently the ACCC will focus on
the most important or problematic areas. As
at February 2013 the ACCC was conducting
20-30 in depth investigations into anticompetitive conduct.
The ACCC has commenced its
investigations into the major supermarket
chains. The ACCC has had confidential
discussions with approximately 50 suppliers
to those chains in the hope of obtaining
information concerning breaches of the
Competition and Consumer Act 2010 (the
Act). At present the ACCC is unwilling to
comment on what they have learned in
those discussions and Mr Sims has said that
the ACCC has “a long way to go, with much
work required to obtain, analyse and assess
the available evidence before we can draw
firm conclusions concerning breaches of [the]
Act.” The ACCC will continue to focus on
acquisitions made by the major supermarket
chains in the supermarket, liquor and
hardware sectors, such as greenfield store
developments.
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The Policy states that the ACCC will
encourage and assist genuine voluntary
compliance initiatives by individual
businesses and industry sectors. Mr
Sims explains “A supermarket and grocery
industry working group, including Coles,
Woolworths, the Australian Food and
Grocery Council and the National Farmers’
Federation, is proposing an industry code to
govern supply chain issues.”
The ACCC recognises the merit in such
a code and has been providing input to
the industry on the code. The ACCC has
stated that the obligations under the code
should be clear, actionable and auditable.
Mr Sims said it was “important that any
such code contains meaningful provisions
and that these are enforceable under the
Competition and Consumer Act, otherwise
it will achieve no more than the current
ineffective code it seeks to replace.”

For further information contact:
Frank Lancione, Partner
t +61 8 8205 3359
flancione@piperalderman.com.au
Louise Cooper, Lawyer
t +61 8 8205 3319
lcooper@piperalderman.com.au

April 2013

[ p u b l i c a t i o n

n a m e ]

Government decides insurance contracts should
be subject to the unfair contracts regime
In an article published in the Piper Alderman e-Bulletin last year, which you can
read here, Partner, Anne Freeman reviewed the options being considered by
the Commonwealth Government for unfair contract terms to apply to insurance
contracts. Anne now provides an update.
The final form Regulation Impact
Statement was released in November
2012, addressing the question of whether
unfair contract terms (UCT) regimes
which presently exist in legislation
including the Competition and Consumer
Act and the ASIC Act should be extended
to insurance contracts, and if so, in what
manner.

In summary, the proposed regime:

Since that time, the Commonwealth
Treasury has determined that UCT laws
should apply to insurance contracts.
The Government has decided that it
will introduce legislation amending the
Insurance Contracts Act, effectively
adopting the regime applying under the
ASIC Act, with some adjustment.
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•

will apply to standard form insurance
contracts

•

will not apply to life insurance contracts

Of note, the proposed regime will not
apply to a term to the extent that it
defines the subject matter of the contract
or sets the upfront price payable under
the contract.

•

will apply such that if a term is found to
be unfair, the insurer will be in breach of
the duty of utmost good faith

We will report further on this
development once draft legislation is
tabled.

•

will be able to be agitated by a
consumer as well as ASIC

•

will provide ASIC with the same range
of enforcement powers available to it
currently in relation to UCT under the
ASIC Act.
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For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au
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Dividend rules to change… again
In mid-2010 the age-old profits test for declaration and payment of dividends was
replaced with a balance sheet test. Now draft legislation has been released which,
if enacted, will change the test again. Partner, Simon Champion and Associate,
Paul Henry discuss.

Overview

The balance sheet test

The Government has recently released
for consultation exposure draft legislation
and explanatory material which, among
other things, contemplates amendments
to section 254T of the Corporations Act
2001 (Cth) (the Act) which deals with the
declaration and payment of dividends.

The current provisions of section 254T of
the Act provide that a dividend may only be
paid where:

Prior to June 2010, section 254T of the
Act provided that a dividend could only
be paid out of a company’s profits.
The intention of the proposed
amendments is to address concerns
which arose from the replacement of
the “profits test” with the “balance sheet
test”. Those concerns included:
•

that by linking the test to the
accounting standards unreasonable
burdens were being placed on
companies that are not required to
comply with the accounting standards
(e.g. small proprietary companies
that do not have to prepare financial
statements)

•

that the balance sheet test has an
insufficient relationship with solvency

•

the uncertainty created by the use
of the word “declared” rather than
“determined” in respect of timing

•

the uncertain interaction with the
capital maintenance requirements of
the Act.
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•

•

•

assets exceed liabilities and the excess
is sufficient for the payment of the
dividend, immediately before the
dividend is declared
the payment of the dividend is fair
and reasonable to the company’s
shareholders as a whole, and
the payment of the dividend does not
materially prejudice the company’s
ability to pay its creditors.

Assets and liabilities are to be calculated
in accordance with accounting standards
in force at the relevant time (even if the
standard does not otherwise apply to the
financial year of some or all of the companies
concerned).

The new test
The draft legislation contemplates the repeal
of the existing test under section 254T and
its replacement with a new test.
Under the proposed new legislation, a
company must not declare (or pay) a
dividend unless, immediately before the
dividend is declared (or paid):
•

the company’s assets exceed its
liabilities, and the excess is sufficient for
the payment of the dividend, and
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•

the directors of the company
reasonably believe that the company
will, immediately after the dividend is
declared (or paid), be solvent.

Assets and liabilities are to be calculated in
accordance with:
•

the accounting standards in force at
that time, where a company is required
to prepare a financial report; or, if not
applicable

•

the most recent financial records of the
company.

Conclusion
Whilst arguably not perfect, the new
test goes a long way to addressing many
of the concerns raised in relation to the
balance sheet test. In particular from an
SME perspective, the simplification of the
accounting requirements will help reduce
administrative burdens for many companies.
Curiously, the requirement that the payment
of the dividend is fair and reasonable to the
company’s shareholders as a whole has been
removed with no supporting rationale in the
explanatory material.

For further information contact:
Simon Champion, Partner
t +61 2 9253 9914
schampion@piperalderman.com.au
Paul Henry, Associate
t +61 2 9253 9959
phenry@piperalderman.com.au
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Australian High Court confirms international
arbitration law is constitutional
Australian businesses often enter into contracts whereby in the event of a dispute
they submit to arbitration. A recent High Court decision upholds the legality of
Australia’s arbitration regime and as such maintains faith in Australia as a venue for
international arbitration. Partner, Andrew Robertson, discusses the significance of
the decision.
Background on international
arbitration
Australia, along with 147 other countries,
is a party to the Convention on the
Recognition and Enforcement of Foreign
Awards (commonly known as the New
York Convention). The New York
Convention provides an international
framework for the resolution of
commercial disputes between parties in
different countries. The practical effect
of the New York Convention is that for
international disputes (ie where parties
are in different countries to each other)
arbitration is often a more effective
process than litigation in either home
country. The arbitration can be conducted
in a neutral third country, depriving either
side of “home town advantage”, with
relatively well established protocols and
the outcome is enforceable as set out in
the New York Convention. In practice an
arbitral award is often easier to enforce
than a foreign judgment.
The New York Convention however
is not a law itself and in many countries
an Act of Parliament (or equivalent) is
needed to make the convention part of
the law of the land. To assist countries
in this process a United Nations body,
the United Nations Commission on
International Trade Law (UNCITRAL),
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has prepared a Model Law that countries
can adopt to bring into effect their New
York Convention obligations. Many
countries have largely adopted the Model
Law, although often with minor refinements
to reflect local conditions. Approximately
70 nations have adopted the Model Law in
some form.
Australia is one country that has effectively
adopted the Model Law. Australia has done
this through the International Arbitration Act
(IAA) a piece of Commonwealth legislation.
In addition to adoption at a national level
many Federal or similar systems have also
adopted the Model Law for arbitrations
between their citizens, often referred to
as domestic arbitration. Many Australian
States have also adopted the Model Law
as the basis for their domestic arbitration
legislation.

Arbitration
Arbitration may look like litigation in a
Court. One or more people, in this case
called arbitrators rather than Judges, hear
submissions and evidence about a dispute
and make a decision binding on the parties.
The decision is called an award not a
judgment but for those not legally trained
the difference to a Court process might only
seem to be in the terms used.

Once the decision is made however
it is the Court that actually enforces
the award. This is done by the Court
recognising an award as practically
equivalent to a judgment of the Court.
The New York Convention makes some
effort to limit the review by the Court at
this stage. The concern is to ensure that
Courts do not interfere with the process
that had been agreed to. Otherwise a
Court can undo the neutrality of the
arbitral process. The Court enforcing
the award is often in a different country
to that in which the arbitration was
conducted. Arbitrations are often
conducted in neutral countries for the two
parties. It is usually a Court in the country
of the party paying under the award
which is asked to enforce the award. It is
the Courts in the debtor country which
have to enforce the award because that
is where the assets are located which are
needed to satisfy the award.
If an enforcement Court has too broad a
scope to review an award then re-arguing
the issues before that Court can involve
significant additional costs and may in
effect amount to a second trial. Further
the other party may be concerned about
the impartiality of the Courts in the
debtor’s own country.

However a Judge has the power to resolve
the dispute because of the power of the
State. An arbitrator only has the power
to resolve the dispute because the parties
agreed in an arbitration agreement.
5
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The challenge
The case of TLC Air Conditioner
(Zhongshan) Co Ltd v Judges of the
Federal Court [2013] HCA 5 dealt
with a challenge to the constitutional
validity of the IAA. The argument made
was that the IAA required Courts to
enforce arbitral awards that were legally
wrong. Consistent with the New York
Convention arbitral awards are to be
enforced unless narrow exceptions apply.
Those exceptions relate to a failing of the
arbitral process and are limited to:
•

a party to the arbitration agreement
was not able to enter into the
agreement eg they were bankrupt

•

the arbitration agreement was
otherwise unenforceable

•

one of the parties was not given
notice of the arbitration

•

the particular dispute wasn’t covered
by the arbitration agreement

•

the arbitral panel was wrongly
formed

•

the award has been set aside by a
Court, but it must be a Court at the
place at which the arbitration was
held

•

the award is contrary to public policy
eg the award is about something
illegal or was obtained through fraud

•

the dispute was not capable of being
resolved by arbitration ie a criminal
matter.
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There is no exception for an error of law.
Nor is there any appeal from an award. This
means that an award wrong in law is, unless
one or more of the exceptions applies, to be
enforced.
The argument was that the IAA therefore
interfered with the power of the Federal
Court. It was argued that as the Federal
Court is established through a constitutional
mechanism dealing with judicial power the
Parliament does not have power to interfere
with that judicial power. Judicial power
required the Court to enforce only legally
correct decisions.

Result
The High Court rejected the argument 6-0.
While there were two separate judgments
all members of the Court confirmed that
there was nothing unconstitutional with
the Federal Court having to enforce an
arbitral award that arose from an agreement
between the parties even if that award
involved an error of law.
The Court placed significant importance on
the fact that the arbitral process is what the
parties had agreed to. The Chief Justice and
Justice Gageler put it this way:
Enforcement of an arbitral award is
enforcement of the binding result of the
agreement of the parties to submit their dispute
to arbitration, not enforcement of any disputed
right submitted to arbitration. The making of an
appropriate order for enforcement of an arbitral
award does not signify the Federal Court’s
endorsement of the legal content of the award
any more than it signifies its endorsement of
the factual content of the award.
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In other words if you agree to arbitration
you agree to be bound by the outcome,
even if it is wrong in fact or law.

Significance
This decision is consistent with the
common understanding of arbitration
internationally. It has confirmed that
Australian law is consistent with the law
in many other countries in this respect. In
that sense the case has merely confirmed
what had been understood. The Federal
Government has invested considerable
effort over the last several years in
promoting the Australia as a potential
venue for arbitration. In taking an
orthodox approach this decision has done
nothing to harm those efforts.
International commercial arbitration is
not only a viable alternative to litigation
for international disputes, it is often to
be preferred. The Australian High Court
has indicated that parties, both domestic
and foreign, can use arbitration and the
Australian approach reflected in this
decision is consistent with that usually
adopted internationally.
For further information contact:
Andrew Robertson, Partner
t +61 8 8205 3442
arobertson@piperalderman.com.au
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No refund for Vendor’s GST “Windfall”
Partner, Kerri McElwaine and Law Graduate, Ryan Ainscough discuss a recent
Victorian Supreme Court decision which examined a contract for the sale of land
and determined who was to bear the risk of the GST liability as well as the instances
when a court will imply contractual terms or order rectification of a contract.
Duoedge Pty Ltd v Leong and OCMC
Pty Ltd [2013] VSC 36
Background
On 3 September 2009, Mr Simon Leong
(Mr Leong) entered into a contract
to purchase from Duoedge Pty Ltd
(the Vendor) a property at 196 Hull
Road, Mooroolbark which had planning
permission for a development of eight
residential units (the Property). Mr Leong
later nominated his company, OCMC Pty
Ltd as the purchaser (the Purchaser).
The Contract was in the form of the
standard Real Estate Institute of Victoria
Contract of Sale of Real Estate and the
Contract price was stated as “$916,000
GST inclusive”. The particulars of sale
stated that the price includes GST (if any)
unless the words “plus GST” appear in
the box. The box contained a handwritten
strike through its centre.
On 27 October 2009, at the Purchaser’s
request, the Vendor provided a tax
invoice for the sale of the Property,
which stated that the sale price was
$832,727.27 for the Property and the
GST was $83,272.73. The Contract
settled on 10 November 2009. Although
the Vendor provided a tax invoice to the
Purchaser, the Vendor did not remit any
GST collected on the sale or otherwise
account for its receipt.

www.piperalderman.com.au

The Purchaser commenced its development
on the Property and in 2010 submitted
a BAS for the 2009 fourth quarter that
claimed a GST input tax credit of $83,272.
The ATO disallowed the claim of $83,272
on the grounds that the acquisition was
of second hand residential property and
therefore, not a creditable acquisition under
Sub-Division 40-C of the A New Tax System
(Goods and Services Tax) Act 1999 (Cth) (GST
Act). Despite submissions by the Purchaser
to the contrary, the ATO held that the
supply of the Property was not a creditable
acquisition. On 17 May 2010, the Purchaser
informed the Vendor of the ATO’s decision
and requested an immediate refund from
the Vendor of the GST component of the
sale. The Purchaser was unable to obtain
the refund and subsequently commenced
proceedings in the Magistrates court to
recover the GST paid.
Mr Leong and the Purchaser were successful
in the Magistrate’s court in recovering one
eleventh of the Contract price by reason
of the Magistrate finding an implied term of
the Contract for the refund and ordering
rectification of the Contract. The Vendor
appealed the decision to the Victorian
Supreme Court.

Issues
The issues on appeal were whether the
Magistrate erred in:
•

•

finding that there was an implied term
of the contract that, if GST did not
apply to the sale, the Vendor would
refund the GST

•

concluding the Purchaser had suffered
a loss

•

allowing for rectification of the
Contract on the basis that both
parties believed that GST was
applicable to the transaction.

Decision
Was the Contract Ambiguous?
Justice Dixon considered that the
language of the contract used in respect
of GST had a plain meaning. The parties
had expressed the intention that the
Purchaser had no obligations to make
further payment in respect of any GST
assessment that might later follow. In
other words, the parties plainly identified
that the risk that GST might need to be
remitted to the ATO lay with the Vendor.
Therefore, as the transaction did not
involve a taxable supply, the risk of the
GST liability was abated to the benefit
of the Vendor, who retained the full
price that it contracted to receive for the
Property. This construction was neither
uncertain nor ambiguous.

concluding the Contract was ambiguous
such that the court was entitled to have
regard to the evidence of the parties’
pre-contractual and post-contractual
intentions

7
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Was there an implied term in the
Contract?

Should rectification of the Contract
be allowed?

Justice Dixon found the Magistrate erred
in implying a term into the contract that
the sum of $83,272.72 was refundable
to the Purchaser. This was because such
an implied term was contradictory to
the express terms of the contract that
the GST risk lay with the Vendor and the
price was expressed to be $916,000, not
$832,727.27. His Honour held that the
contract was effective without an implied
term.

It was clear to Justice Dixon that the
Magistrate had confused the distinction
between implication of a term and
rectification of a contract as stated by Justice
Mason in Codelfa Construction Pty Ltd v State
Rail Authority of New South Wales (1982)
149 CLR 337 “the difference is that with
rectification the term which has been omitted
and should have been included was actually
agreed upon; with implication the term is one
which it is presumed that the parties would
have agreed had they turned their minds to
it- it is not a term they have actually agreed
upon”.

Did the Purchaser suffer a loss?
Justice Dixon held, contrary to the finding
of the Magistrate, that due to the impact
of the margin scheme on the Purchaser’s
GST liability on completing the
development, the Purchaser had suffered
no loss from its rejected claim of an input
tax credit.
Section 75.5 of the GST Act permits
application of the margin scheme to
reduce the GST payable on a taxable
supply of real property. Where a margin
scheme applies, the quantum of GST
payable is assessed on the margin, that is,
in simple terms, the difference between
the purchase price and sale price of the
Property. The subsequent sale of the
developed units was a taxable supply in
respect of which the Purchaser was liable
to remit GST. The court conducted an
analysis of the Purchaser’s GST liability
comparing the situation where the
Purchaser could successfully claim an
input tax credit and the situation where
the Purchaser applied the margin scheme
and found the total GST payable by the
Purchaser to be exactly the same.
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While the Magistrate was satisfied that the
parties were under a mistaken impression
that the sale was a taxable supply, Justice
Dixon held that this was no more than a
common belief, not an actual agreement.
Accordingly, it was not open to the
Magistrate to rectify the written contract
and in so ordering, the primary court had
erred. The appeal was successful and the
Vendor was permitted to retain the $83,272
component of the Contract Price.

Discussion
This decision serves as a timely reminder
to Purchasers to ensure that they
understand the GST position of the
supply of property at the time they enter
the Contract to purchase. GST is a tax
payable by the supplier, so ultimately the
GST risk lies with the Vendor. However,
Purchasers need to understand:
•

the consequences (including as
to cash flow) of the different GST
treatment of the initial supply to
them, and

•

that a tax invoice issued by a Vendor
is no guarantee the supply is a taxable
supply.

Parties should also ensure that the
Contract clearly and unambiguously states
what happens if the GST treatment of the
supply changes.

For further information contact:
Kerri McElwaine, Partner
t +61 7 3220 7740
kmcelwaine@piperalderman.com.au
Ryan Ainscough, Law Graduate
t +61 7 3220 7734
rainscough@piperalderman.com.au
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Common sense prevails in proportionate liability
decisions
The High Court and the NSW Court of Appeal have recently provided much
needed clarification about the proportionate liability regime in the NSW Civil
Liability Act, 2002. Partner, Anne Freeman summarises the decisions.
Although the proportionate liability regime
has been around since 2004, there has
been relatively little judicial guidance as
to its practical application. Happily some
assistance has now been provided by the
High Court in its 3 April 2012 decision in
Hunt & Hunt Lawyers v Mitchell Morgan
Nominees Pty Ltd and by the NSW Court
of Appeal in Perpetual Trustee Company
Ltd v CTC Group Pty Ltd, a decision handed
down on 20 March this year.
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High Court decision
The High Court case involved a forgery of
a mortgage which secured the debt owed
to Mitchell Morgan by Messrs Caradonna
(the forger) and Vella. The mortgage and
loan documentation had been prepared
by Hunt & Hunt, the solicitors for Mitchell
Morgan. Caradonna withdrew the loan
money by forging Vella’s signature and
used the money for his own purposes. His
fraud had been assisted by his cousin, Mr
Flammia, a solicitor who dishonestly certified
the witnessing of Vella’s signature on the
loan and mortgage documentation. Both
Caradonna and Flammia were bankrupt by
the time proceedings were first commenced
in the NSW Supreme Court.
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The Judge at first instance found the loan
agreement was void due to the forgery.
The mortgage had gained the benefit
of indefeasibility of title but because it
purported to secure indebtedness by
reference to the void loan agreement, it
was liable to be discharged. Hunt & Hunt
was found negligent because it should
have prepared a mortgage containing a
covenant to repay a stated sum.
Hunt & Hunt claimed that it was relevantly
a “concurrent wrongdoer” in relation to the
claim, that is, that it was one of two or
more persons whose acts or omissions
caused, independently of each other
or jointly, the damage or loss that was
the subject of the claim, Caradonna and
Flammia being the other persons. The
trial judge agreed and apportioned 12.5
percent liability to Hunt & Hunt.

April 2013

The Court of Appeal overturned that
decision, finding that Hunt & Hunt was not
a concurrent wrongdoer and were 100%
responsible for the losses suffered because
the acts of Caradonna and Flammia had
not caused the “loss or damage” which was
claimed by Mitchell Morgan against Hunt &
Hunt.

The loss or damage of Mitchell Morgan
was found to be its inability to recover the
monies it advanced and the majority agreed
with Hunt & Hunt’s submission that there
were two conditions necessary for the
mortgage to be completely ineffective:
1.

the loan agreement was void, and

The issue for the High Court was
the correct identification of the “loss
or damage”. In the Court of Appeal,
consistent with a Victorian Court of Appeal
decision of St George Bank Ltd v Quinerts Pty
Ltd, the Court found that the economic loss
caused to Mitchell Morgan by Caradonna
and Flammia was “paying out money when it
would not otherwise have done so” whereas
the economic loss caused by Hunt & Hunt
was “not having the benefit of security for the
money paid out”.

2.

the mortgage document did not
contain the debt covenant.

The majority of the High Court considered
that Mitchell Morgan’s loss or damage was
not identified by those two statements
but rather those statements only identified
the immediate effects of the fraudulent
and negligent conduct. The majority noted
that “[i]t is undeniable that these effects
are important in establishing how the loss or
damage ultimately came to be suffered and
therefore to the issue of causation.
However, they cannot be equated with that
loss and damage”.
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While Hunt & Hunt was responsible for
the latter, Caradonna and Flammia were
responsible for the former and thus the acts
or omissions of all of them contributed to
the inability to recover the loan monies.
Accordingly, Hunt & Hunt was a concurrent
wrongdoer and the original decision to
apportion it 12.5 percent of the liability was
restored.

NSW Court of Appeal decision
The NSW Court of Appeal decision
addressed whether the proportionate
liability regime applies where there are
contractual indemnities. The circumstances
also arose from a fraud in relation to a
mortgage. In a separate decision, CTC had
been found liable to Perpetual for breaching
its obligations of care under a mortgage
origination deed. CTC argued that there
were others who were concurrent
wrongdoers, including a Mr Youssef
El-Bayeh who fraudulently procured the
loan from Perpetual, two Justices of the
Peace who witnessed the forged loan and
mortgage documents and the manager of
the loan for Perpetual.
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The mortgage origination deed contained
the following indemnity:
“The Originator [CTC] indemnifies the
Trustee [Perpetual] and the Manager
against any liability or loss arising from
and any costs, charges and expenses in
connection with:
...
(d)

any breach by the Originator of any
of its warranties or obligations
under or arising from this deed or
failure to perform any obligation
under this deed, including, without
limitation, liability, loss, costs,
charges or expenses on account of
funds borrowed, contracted for
or used to fund any amount
payable or expense incurred under
this deed and including in each
case, without limitation, legal costs
and expenses on a full indemnity
basis or solicitor and own client
basis, whichever is the higher.”

CTC had warranted that it would
exercise reasonable care to identify
proposed borrowers and to ensure that
those persons had authorised the making
of applications submitted by CTC to the
manager.
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The Court rejected CTC’s submission that
the proportionate liability regime applied,
noting that the indemnity clause “makes
express provision for the rights and liabilities
of Perpetual and CTC respectively under
the contract that is inconsistent with the
application of the appointment provision in
Part 4 of the Civil Liability Act”.
The Court found that the indemnity clause
“made express provision for their rights,
obligations and liabilities under the contract
with respect to any matter” to which the Act
applies, within the meaning of section 3A(2)
of the Act and accordingly, the Act did
not limit or otherwise affect the indemnity
clause.
In so finding, the Court noted that no
express reference needs to be made to the
Act for the clause to have that effect.
It is important to note not all of the
proportionate liability legislation around the
country has similar provisions as section
3A(2). In Queensland, parties are unable
to contract out of the regime, whereas
the legislation in Victoria, South Australia,
the Australian Capital Territory and the
Northern Territory and the Australian
Consumer Law provisions relating to
proportionate liability are silent about the
matter.
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Although unnecessary for the decision,
the members of the Court of Appeal did
express some views on whether the claim
arose from a failure to take reasonable
care, a necessary precondition for the
application of the proportionate liability
regime. Perpetual argued that while its claim
was partially based on CTC’s failure to take
reasonable care, there were other bases
of claims which were not so founded (its
claim for indemnity, in particular). Justice
Macfarlan expressed the view that it was
necessary for the absence of reasonable
care to be an element of the, or a, cause of
action upon which the plaintiff succeeded
for the damages to have arisen from “a
failure to take reasonable care”. His Honour
stated “If claims could be apportioned
where negligence is not an element of the
successful cause of action, but merely arises
from the facts, a plaintiff could lose his or her
contractual right to full damages from a party
whose breach of a contractual provision of
strict liability happened to stem from a failure
to take reasonable care”. His Honour’s view
appears inconsistent with that of Justice
Barrett in Reinhold v New South Wales
Lotteries Corporation, the latter being a
view that has received academic criticism.
Justice Barrett was a member of the Court
in the Perpetual case and has maintained his
position, stating that the nature or quality
of a claim is assessed by “a combination of
the terms in which the claim is framed (or
pleaded) and relevant findings of the Court in
relation to it”.
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The two decisions provide some
clarification on this complicated area.
The Court of Appeal’s decision is a
welcome one to parties which go to
the trouble of allocating risk in their
contractual relationships.
The High Court’s decision emphasises
the need to identify the loss or damage
suffered, rather than focussing upon the
cause of the loss or damage or the effect
of the contravening conduct. The harm
which results from the contravening
conduct is the loss or damage suffered. It
results in a sensible outcome in situations
where fraudsters are involved, as it would
seem to be contrary to the intention
of the regime to lump a negligent party
with the total responsibility for the loss
caused when a fraudster dupes everyone
involved.
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