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Welcome to Piper Alderman’s bulletin looking at competition and
consumer law. In this bulletin we seek to inform on developments in
these areas of law and trade practices generally.
April 2013

ACCC’s Google fail: No result
for ACCC’s Google search
The case of Google v ACCC looks at
the liability of online publishers for
displaying false representations made
by advertisers. Previously decided cases focus on liability
of traditional media organisations, such as television and
radio broadcasters and newspapers. Senior Associate, Bill
Fragos and Lawyer, Nicola Caon discuss the implications
for advertisers and businesses.

Unconscionable conduct in a
vacuum? Federal Court to shed
light on Lux’s conduct
On 8 February 2013, the Federal Court
dismissed the ACCC’s application
alleging unconscionable conduct against vacuum cleaner
manufacturer and supplier, Lux, a decision that provides
guidance on the meaning of “unconscionable conduct” as
Senior Associate, Bill Fragos discusses.

2

8

Knock at your peril
The ACCC Commission has indicated
increasing scrutiny on door-to-door
marketing. Its recent action against
Neighbourhood Energy Pty Ltd shows
its commitment to make examples of companies
which contravene the Australian Consumer Law when
undertaking door-to-door marketing. Partner, Anne
Freeman examines the case.

ACCC releases unfair contract
terms report – next stop
enforcement, so watch out!
On 15 March 2013, the ACCC released
a report of the outcomes of the review
it undertook of particular industries using standard form
consumer contracts. Partner, Anne Freeman summarises
the report and the lessons for businesses from it.
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ACCC’s Google fail: No result for ACCC’s
Google search
The case of Google v ACCC looks at the liability of online publishers for displaying
false representations made by advertisers. Previously decided cases focus on liability
of traditional media organisations, such as television and radio broadcasters and
newspapers. Senior Associate, Bill Fragos and Lawyer, Nicola Caon discuss the
implications for advertisers and businesses.
The case has potential implications for
anyone that runs a website, including
blogs, which incorporates advertising.
Further, the case opens up the question
of whether liability would extend to social
networking-related publishing.

Background
The ACCC commenced proceedings
in the Federal Court against Google
in relation to particular search results
displayed by Google for searches between
2005 and 2008.
When a user ‘googles’ a search phrase
the Google results page displays both
‘organic’ and ‘sponsored’ or paid links.
Sponsored links are created by a paying
advertiser and display links to a website of
the advertiser’s choice. This is the primary
source of Google’s income.
Whether sponsored links are displayed
(and the priority of such links) is
determined by the AdWords program.
AdWords allows advertisers to create
and amend their sponsored links through
an account system. In doing so the
advertiser chooses the headline, web
address, advertising text and keywords
which will trigger the appearance of the
sponsored link in response to a Google
search.
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The search results were sponsored links (the
sponsored links) paid for by The Trading
Post, STA Travel, Carsales and Ausdog
(the advertisers). It was accepted that
the sponsored links contained misleading
representations (the representations). The
sponsored links, which were displayed when
a search of a particular competitor was
conducted contained links to the advertisers’
websites instead of a competitors’ website.
In other words, a concerted attempt
was made to direct traffic away from
competitors.
The ACCC alleged that the sponsored
links contained representations that were
misleading or deceptive, or were likely to
mislead or deceive, in that they represented
that the advertisers had connections with
the competitors, which was false. The
ACCC argued that Google had contravened
the misleading or deceptive conduct
provisions by displaying the sponsored links,
and in certain cases, by corresponding with
the advertisers, facilitating and assisting them
in selecting keywords for the sponsored
links.
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Previous decisions
At first instance, Justice Nicholson of the
Federal Court found that Google had
not contravened the relevant provisions.
His Honour held that Google had not
made the representations, but had acted
merely as a conduit and passed on the
representations without endorsing or
approving them.
His Honour also held that ordinary and
reasonable members of the class of
people to whom the sponsored links
were directed would have understood
that the sponsored links were messages
from the advertisers, not Google, and that
Google was passing them on.
The ACCC appealed the Federal
Court decision and disputed the
finding that Google had not made
the representations. The Full Court
however found that Google had engaged
in misleading or deceptive conduct.
It focused on Google’s part in the
process of creating the sponsored links,
emphasising that the search results were
Google’s response to a user’s insertion
of a search term, and that Google’s
technology, algorithms and interaction
with the search terms produced the
sponsored links. In other words, the Full
Court found that Google acted positively
and not as a “mere conduit’ with respect
to the information.
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High Court decision
The question on the High Court appeal
was whether Google had made or merely
displayed the sponsored links.
Maintaining the position of the Full Court,
the ACCC argued that Google had
gone further than merely passing on the
sponsored links as in other cases which
involved publication in newspaper or
television.
Google argued that displaying the
sponsored links was not sufficient.
It argued that, like other forms
of broadcasting and publishing
intermediaries, Google had implemented
the advertisers’ instructions. Although
using different technology, it was argued
that this was in principle the same type of
service offered by other intermediaries
which merely pass on messages from
advertisers.
The High Court rejected the ACCC’s
submission and the Full Court’s position
that Google produced or made the
sponsored links and therefore, the
misrepresentations contained therein.
It held that Google had no control over
the user’s choice of search terms or an
advertiser’s choice of keywords. Rather
it was the advertisers who determined
each aspect of a sponsored link; in this
way Google was not different to other
intermediaries who publish, display or
broadcast.
Critically, the High Court held “that the
display of sponsored links (together with
organic search results) can be described
as Google’s response to a user’s request
for information does not render Google the
maker, author, creator or originator of the
information in a sponsored link.”
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The Court also held that Google had
not adopted or endorsed the sponsored
links, but rather had merely published
or displayed them. The Court also gave
consideration to Google’s submission that
it is beyond Google’s expertise to assess
whether a company is using a competitor’s
name or URL in search criteria, and
thus should not be expected to know
whether the sponsored links contained
misrepresentations.

Wrong ACCC strategy?
The ACCC’s argument was that Google
itself had engaged in misleading conduct. The
High Court noted that Google personnel
had advised and assisted some of the
advertisers in selecting keywords to trigger
the advertisers’ sponsored links. Google
had suggested keywords, and highlighted
keywords which had performed well, to the
advertisers.

Justice Hayne in his judgment highlighted
that in some cases it is necessary
to recognise that a publisher of an
advertisement made and paid for by
another may be a secondary party to
some other person’s contravention of the
Act.
The ACCC might well in future pursue
a publisher by commencing proceedings
against the advertiser and then employing
section 75B.

Summary and implications
The High Court’s decision is important for
all online publishers – whether a search
engine or other public website sponsoring
advertising links.


The implications of the Full Federal
Court decision could have been
onerous if not overturned by the
High Court: Google would have been
required to monitor all advertisers’
sponsored links. Thousands of
advertisers sign up to AdWords and
the system of sponsored links is a
revenue stream for Google. Other
online publishers may have been
required to review their practices.



It is one of the first cases to look
at liability of an online publisher for
advertisements paid for by a third
party but displayed by the publisher.
Previous cases discussed liability for
published advertisements which did
not require input from the viewer or
reader. In this way, the case against
Google – that it went further by
displaying search results as a response
to a user request – was unique. The
High Court decided that this did not
mean it was relevantly different from
other publishers or intermediaries.

The Court held that this correspondence
and conduct was not sufficient to prove that
Google, as distinct from the advertisers,
had chosen the relevant keywords or had
endorsed or adopted the sponsored links.
However, such conduct might possibly
satisfy the provisions of section 75B.
Section 75B of the Trade Practices Act
provides that a person who aided, abetted,
counselled, procured, induced or was in
any way directly or indirectly knowingly
concerned with a contravention of certain
Parts of the Act would be a person ‘involved
in the contravention’ and could be subject to
enforcement and remedy provisions. That
is, by assisting the misleading conduct on the
part of advertisers to occur, Google could
have been considered to have breached the
Act.
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The question of liability of online
publishers will depend heavily on the
facts of a particular case and whether
the publisher is said to make, in the
sense of being the creator, originator
or author of the representation.



The majority held that the
question of liability will depend on
whether it would be understood
by the reasonable user that the
publisher endorsed or adopted
the representation. However, this
approach was questioned by Justice
Hayne. It is uncertain then, whether
a publisher may avoid liability by
expressly or impliedly disclaiming
belief in the truth of an advertiser’s
representation. It is however,
recommended that publishers
continue to include express
disclaimers to this effect where
possible.



Justice Hayne also highlighted that the
focus of the ACCC’s case had been
on the making of advertisements
containing misrepresentations, as the
contravening conduct. His Honour
stated that the ACCC might have
instead alleged that merely displaying
the sponsored links in and of itself
was the contravening conduct, as the
Act does not require that a person
intended to engage in misleading or
deceptive conduct for there to be a
breach.
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The case opens up the question of
whether other forms of publishing
related to social networking might be
caught. For example, if a Facebook
user enters a post about a particular
brand and as a result of the advertising
agreement with Facebook by a
competitor, advertisements for that
competitor appear on the user’s
page. What this case highlights is that
there will not be a general exception
for online publishers. Rather, the
question of whether such conduct is
misleading or deceptive will depend
on the particular conduct in question.
The onus on the publisher may be or
ought to be heightened, for example,
in circumstances where the advertiser
is seeking to advertise known useless
or banned products or is engaging in
some form of scam, criminal or unlawful
conduct.
The Court imparted confidence in the
average Google user in that it found
that the reasonable user would have
understood the sponsored links to be
statements made by the advertisers,
not Google. However, the assumption
accepted by all parties – that the
sponsored links were misleading or
deceptive – failed to recognise a similar
awareness in users in relation to the
links.
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It might be argued that a reasonable
Google user is aware that often a
search for a company generates
sponsored links to a competitor
providing a similar service, without
the user being confused about any
association between the two entities
other than the common service
they provide. The premise of the
proceedings may fail to do justice to a
Google user’s capacity to understand
the type of advertisements directed
their way, in respect of at least some
of the advertisements in this case.

For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au
Nicola Caon, Lawyer
t +61 8 8205 3417
ncaon@piperalderman.com.au
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ACCC releases unfair contract terms report –
next stop enforcement, so watch out!
On 15 March 2013, the ACCC released a report of the outcomes of the
review it undertook of particular industries using standard form consumer
contracts. Partner, Anne Freeman summarises the report and the lessons for
businesses from it.

The introduction of national unfair
contracts laws (UCL) came into effect on
1 July 2010. The Australian Consumer
Law (ACL) has provisions allowing a
Court to determine that a standard form
contract term is void because it is unfair.

The review identified eight key issues:
1.

Contract terms which allow the
business to change the contract without
consent from the individual;

2.

Terms that cause confusion about an
agency arrangement that applies and
seek to unfairly absolve the agent from
any liability.

3.

Terms that unfairly restrict the
individual’s right to terminate the
contract.

4.

Terms that suspend or terminate
the services being provided to the
individual.

5.

Terms that make the individual liable for
things that would ordinarily be outside
of their control.

6.

Terms that prevent the individual from
relying on representations made by the
business or its agents.

7.

Terms seeking to limit individual
guarantee rights.

8.

Terms that seek to remove the
individual’s right to a credit card
chargeback facility when buying the
service through an agent.

A term will be considered unfair if:
•

•

•

it would cause a significant imbalance
in the parties’ rights and obligations
under the contract
it is not reasonably necessary to
protect the legitimate interest of a
party to the contract (the onus being
on the party who is advantaged by
the term to prove it is reasonably
necessary), and
it would cause detriment to a party
to the contract if it were to be
applied or relied upon.

The ACCC reviewed the airlines,
telecommunications, fitness and vehicle
rental industries, as well as some
prominent travel agencies. In conjunction
with Consumer Affairs Victoria, it also
reviewed online retail contracts. The aim
was to identify problematic contracts and
terms and to work with businesses to
make changes to standard form consumer
contracts to benefit individuals.

www.piperalderman.com.au
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In relation to issue 1, the ACCC found it
most prominently in telecommunications
standard form contracts. A number of
businesses have now amended their
terms so that a balancing mechanism was
provided (e.g. a requirement that the
business obtain consent to the contractual
change or allowing the consumer to
exit the contract in the event of an
unfavourable variation).

April 2013

Example of Issue 1 unfair term
“You must pay all subscription fees
applicable to the plan for which you have
registered. You understand that all fees
and charges may be altered from time to
time by us without notice, however we will
not increase the subscription fee for your
plan until the end of the Minimum Contract
Term.”

The second issue identified was found
in some standard form travel agency
contracts, which did not clearly set
out the agency arrangements applying
between the travel agency and the service
provider (e.g. airline, hotel) and which
party was responsible for any failure to
provide the services to the consumer.

The ACCC was concerned about issue
4 in the context of terms permitting
one party but not the other to avoid or
limit performance of the contract. Some
telecommunications businesses were found
to use standard form contracts containing
broad suspension and termination clauses
which the ACCC found problematic. These
businesses amended or deleted the terms to
either restrict their operation to limited (and
well defined) circumstances or to provide
clarification as to the circumstances in which
the business would seek to rely on them.

Example of Issue 4 unfair term
“We may at any time, without notice and at
our absolute discretion, suspend or disconnect
your access to part or all of the service, or
delete or deny you access to your data if we
have reasonable cause to do so.”

With respect to the third issue, the
ACCC engaged with a number of fitness
centres which had long term standard
form contract with exit fees. The ACCC
also addressed the requirements in these
contracts for consumers to attend the
fitness centre in person to exercise their
termination rights and reports that many
businesses have now amended their
contracts to remove such requirements.
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In relation to issue 5, the ACCC
focused on the online sector, the
telecommunications industry and major
hire car companies. Of note, it is reported
that none of the hire car companies
approached by the ACCC adequately
addressed the concerns raised. Those
companies should now be on the lookout
for enforcement notices or other action
by the ACCC.
Again, in relation to issue 6, the ACCC
reported that it had achieved important
compliance outcomes with businesses,
including airlines and telecommunication
companies, on ‘entire agreement clauses’,
except those in the hire car business.

Example of Issue 6 unfair term
“You acknowledge that you enter into this
agreement entirely as a result of your own
enquiries and that you do not rely on any
statement, representation or promise by us
or on our behalf not expressly set out in this
agreement.”
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The ACCC identified a number of terms
across various industries that sought to limit
consumer rights to refunds or warranties,
and some which misled consumers as to
their rights. It can be expected that this will
be an area of ongoing focus by the ACCC.

Example of Issue 7 unfair term
“All other terms, conditions, warranties,
undertakings, inducements and
representations, whether express or
implied relating to the supply of the
service and equipment are excluded.”

In addition to these 8 issues, the review
also identified some broader issues,
including complicated and lengthy
contracts and terms seeking to limit the
jurisdiction by which online contracts are
governed.
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Implications
It is apparent that the 8 issues identified
in the review will remain top priorities
for the ACCC and State agencies.
Businesses are well advised to review
their standard form consumer contracts
and to be on the lookout for any terms
which might fall within the 8 identified
issues. Some techniques to consider
employing if there are terms which may
be problematic include:
•

narrowing broad clauses so as to
make specific the circumstances in
which the term is to apply.

•

making rights and obligations mutual.

•

using clear, plain language.
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Businesses which have not taken the
opportunity to voluntarily amend terms
identified by the review as problematic
should expect to receive attention. The
ACCC has made it clear that its next step
in this process is enforcement.

For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au
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Unconscionable conduct in a vacuum? Federal
Court to shed light on Lux’s conduct
On 8 February 2013, the Federal Court dismissed the ACCC’s application alleging
unconscionable conduct against vaccuum cleaner manufacturer and supplier, Lux,
a decision that provides guidance on the meaning of “unconscionable conduct” as
Senior Associate, Bill Fragos discusses.
Background

Federal Court hearing

On 10 May 2012 the ACCC had initiated
proceedings in the Federal Court alleging
unconscionable conduct on the part of
Lux Distributors Pty Ltd (Lux).

Justice Jessup referred to numerous previous
decisions with respect to “unconscionable
conduct”, where the meaning of the phrase
included (but was not limited to):

The allegations concerned the sale of
Lux vacuum cleaners to five elderly
consumers, where sales representatives
attended under the premise of a free
vacuum cleaner maintenance check. It was
alleged that the sales representatives used
unfair and pressure sales tactics in order
to get the consumers to purchase vacuum
cleaners for a price of $1999 or above.

•

serious misconduct

•

clearly unfair or unreasonable conduct

•

conduct showing no regard for
conscience

•

conduct irreconcilable with what is right
or reasonable

•

conduct importing a pejorative moral
judgment

•

demonstrating high level of moral
obloquy

•

highly unethical conduct
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Further, Justice Jessup noted that the
range of unconscionable conduct is wide
and can include bullying and thuggish
behaviour, undue pressure and unfair
tactics, taking advantage of a vulnerability
or lack of understanding, trickery or
misleading conduct.
In this case, Justice Jessup analysed each of
the five cases and the conduct of the sales
representatives in each instance. Whilst
the ACCC submitted that there was an
imbalance in the relationship between
the parties, it appears that Justice Jessup
either dismissed the notion or placed
relatively little weight on that point.
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In addition, there was some debate
regarding whether the consumer had
overpaid for the vacuum cleaner,
as similar vacuum cleaners were
approximately half the price. On this
point, regard was had to the use and
meaning of “equivalent” in the legislation.
Justice Jessup also considered the conduct
of each of the sales representatives in the
context of what would be expected of a
sales representative, and that it would be
expected that they would use “puffery”.

Appeal
The ACCC’s appeal relates to 3 of the
5 consumers. It alleges that the primary
purpose of the Lux sales representatives
was to sell the consumers a vacuum
cleaner. In each instance the consumer
was alone and the representative
remained at their house for at least one
and a half hours. On this point, the ACCC
submits that the Court ought to have
found that the consumers’ bargaining
position was weaker than the sales
representatives’ and that it ought to have
found that unfair and pressure sales tactics
were used.
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In each instance, the ACCC alleges that the
consumer was not informed that a 10 day
cooling off period applied to their purchase
and that the sales representatives allegedly
breached door-to-door trading provisions.
The ACCC alleges that the Court did not
place enough emphasis on this point in its
findings.

For further information contact:
Bill Fragos, Senior Associate
t +61 8 8205 3446
bfragos@piperalderman.com.au

Summary
Having regard to the ACCC’s recently
released Compliance and Enforcement
Policy for 2013, it considers the areas of
unconscionable conduct, as well as door
to door sales, as matters of priority. In this
instance much emphasis is being placed by
the ACCC on the perceived vulnerability
of the consumers. Given that the ACCC’s
appeal relates to both fact and law, it has the
potential to provide some further guidance
and clarification on “unconscionable
conduct”.
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Knock at your peril
The ACCC has indicated increasing scrutiny on door-to-door marketing. Its recent
action against Neighbourhood Energy Pty Ltd shows its commitment to make
examples of companies which contravene the Australian Consumer Law when
undertaking door-to-door marketing. Partner, Anne Freeman examines the case.
Background
In June 2011, Neighbourhood Energy, a
Victorian electricity retailer, had enlisted
the services of Australian Green Credits
Pty Ltd (AGC) to provide sales and
marketing services, including door-todoor selling. Representatives of AGC
visited the premises of Mr Fahnle, Mr Alda
and Ms Sing.
The premises of both Mr Fahnle and
Mr Alda both displayed a notice stating
‘do not knock’*. Nonetheless, the AGC
representatives knocked and:
•

•

•

told both men that they were not
there to try to convince him to
change his retail electricity supplier
told Mr Fahnle that he was being
overcharged by his then current retail
electricity supplier and
told Mr Fahnle that he had been
zoned incorrectly for electricity
supply

none of which was the case.

In addition, the representatives failed to
leave immediately on the request of Mr
Fahnle and Mr Alda.
Unsolicited Consumer Agreements
The Australian Consumer Law (ACL)
has particular requirements relating to
unsolicited consumer agreements, which
are agreements for the supply of goods or
services to a consumer which are made as
a result of negotiations conducted either
by telephone or at a place other than the
business or trade premises of the supplier,
and in the circumstances in which the
consumer did not invite the supplier to call
or come to that other place.
The requirements include that the dealer
(the person making the visit or call, or the
person negotiating with a consumer):
•

can only call on a person between 9am
and 6pm Monday – Friday, 9am and
5pm on Saturday and not on a Sunday
or public holiday

•

must as soon as practicable and in any
event before starting to negotiate:

In relation to each of Mr Fahnle, Mr Alda
and Ms Sing, the representatives failed to
as soon as practicable or before starting
negotiation to:

»» clearly advise the dealer’s purpose
is to seek the person’s agreement
to a supply of the relevant goods or
services

•

clearly advise that their purpose was
to seek an agreement to supply retail
electricity

»» clearly advise that the dealer is
obliged to leave the premises
immediately on request and

•

advise they were obliged to leave
immediately on request and

»» provide information regarding the
dealer’s identity

•

provide their name and address.

Competition and Consumer News
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•

must leave the premises immediately
on request of the occupier of
the premises or the prospective
consumer and not contact the
prospective consumer for the
purpose of negotiating an unsolicited
consumer agreement for at least 30
days.

Where the dealer is not the supplier,
and the dealer contravenes one of the
requirements, the supplier is also taken to
have contravened.

Outcome
In this case, both AGC and
Neighbourhood Energy admitted
contraventions of sections 74 and
75 of the ACL (containing the above
requirements) and also section 18, which
prohibits misleading or deceptive conduct.
They agreed with the ACCC that the
Court should make declarations that the
contraventions had occurred and that
the Court should order both parties to
undertake corrective advertising and
trade practices compliance programs. In
addition, Neighbourhood Energy agreed
to a pecuniary penalty of $850,000 and
AGC agreed to one of $150,000.
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Although the penalties were agreed
as between the parties, the Court did
address whether the penalties were
appropriate. In doing so, the Court
considered the following factors:
•

the size and financial position of the
contraveners

•

the deliberateness of the
contravening conduct

•

the participation of senior
employees/management in the
contravening conduct

•

the companies’ culture of compliance
with the ACL as evidenced
by education programs and/
or corrective measures taken in
response to the contravention

•

the cooperation of the companies
with the ACCC

•

the amount of loss or damage
resulting from the contravening
conduct

•

whether there was any similar prior
conduct and

•

the deterrence, parity and totality
principles.

Here, there was negligible loss or damage
from the contravening conduct. There
was no similar prior conduct, nor any
knowledge by senior employees or
management of the conduct until the
ACCC intervened.

www.piperalderman.com.au
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Both companies had taken the conduct
seriously and had acted promptly to
implement corrective measures, including
investigation, the cessation of door-to-door
sales until re-training had been undertaken,
reviewing training material and policies
and appointing compliance officers. Both
companies also cooperated with the ACCC,
which the Court noted was a significant
mitigating factor, as a complex and lengthy
hearing was avoided. One can only imagine
the size of the penalty if these mitigating
factors were not present.

The penalties in this case were significant,
despite the mitigating factors. The
case emphasises the need for training
in relation to the ACL requirements,
including regular refresher training,
and the benefits of having compliance
programs, including relevant training,
details of complaints handling, undertaking
reviews and establishing reporting
systems.
“Do Not Knock” stickers and door
hangers are available from the ACCC.

Lessons
Door-to-door sales continue to be a
focus of the ACCC. As noted elsewhere
in the CCN, the ACCC is appealing the
decision in the case of Lux Distributors. It
has also recently commenced proceedings
against EnergyAustralia Pty Ltd and four
marketing and sales companies engaged
by EnergyAustralia in relation to door-todoor selling which occurred between July
2011 and August 2012. It alleges that the
sales representatives failed to meet the
ACL’s requirements regarding unsolicited
consumer agreements and made false,
misleading or deceptive representations.
EnergyAustralia had announced back in
February this year that it would cease doorto-door marketing at the end of March
2013.
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For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au
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