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Welcome to the latest edition of Piper Alderman’s e-Bulletin,
which aims to provide accessible and informative summaries
of recent significant legal developments.
November 2012
ASX updates guidance on
continuous disclosure obligations
ASX has recently released for public
discussion a substantially revised version
of ASX Listing Rule Guidance Note 8
on continuous disclosure for listed entities as well as
proposed changes to certain Listing Rules regarding
continuous disclosure obligations. Partner, Craig Yeung
and Lawyer, Jarrod Wilksch review the proposed changes.

Farm Debt Mediation
On 1 December 2011 the Farm Debt
Mediation Act 2011 (Vic) commenced
operation. Under the Act, a farm debt
mediation scheme is implemented
which makes it compulsory for banks and other creditors
to offer mediation to farmers before commencing debt
recovery proceedings against the farmer on mortgages.
Special Counsel, Jacqueline Browning looks at this further.
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Changes to State First Home
Owner Grant Schemes
Associate, Lisa Nguyen and Lawyer,
Chanelle Caretti discuss recent
changes to the First Home Owner
Grants in New South Wales, Victoria, Queensland
and South Australia.

Private Ancillary Funds
Private Ancillary Funds are designed to
encourage private philanthropy by giving
private groups (such as families, business
and individuals) the ability to be endorsed
by the Australian Taxation Office as deductible gift recipients.
That then allows donors to claim tax deductions for most gifts
or donations. Special Counsel, Rod Foster Jones explains.

Valuers beware
Special Counsel, Jacqueline Browning
looks at the case of Propell National
Valuers (WA) Pty Ltd v Australian
Executor Trustees Ltd [2012] FCAFC
31 which highlights the role of property valuers in
financing transactions and their potential liability in the
event of loss upon realisation of property.

When is a counter-punch
acceptable?
The defence of qualified privilege has
long been available to those who seek to
counter defamatory comments that have
been made about them. By invoking the privilege, a person
defamed may make contrary comments that might otherwise
themselves be found to be defamatory, but for the privilege.
Senior Associate, Mitchell Coidan discusses the case and the
defence.
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ASX updates guidance on continuous disclosure
obligations
ASX has recently released for public discussion a substantially revised version of
ASX Listing Rule Guidance Note 8 on continuous disclosure for listed entities as
well as proposed changes to certain Listing Rules regarding continuous disclosure
obligations. Partner, Craig Yeung and Lawyer, Jarrod Wilksch review the proposed
changes.
The proposed changes to Guidance
Note 8 are the product of a lengthy
consultation between ASX and ASIC and
are the first amendments to the guidance
note since 2005. The amendments seek
to address the developments in the law,
market practice and ASIC’s enforcement
practices since that date as well as to
provide listed entities with more detailed
information to help them comply with
their continuous disclosure obligations.
On the day the proposed amendments
were released ASIC released a media
statement confirming that it is in support
of the proposed revised guidance and
encouraged the business community
to also have their say on the proposed
changes.

Guidance Note 8 changes
The Guidance Note 8 changes are a
complete rewriting of the guidance note.
The proposed new Guidance Note 8
is nearly three times the length of the
existing Guidance Note 8. The increase
in length of the Guidance Note is an
attempt by ASX to provide listed entities
with clearer, more detailed information
to help them understand and comply with
their continuous disclosure obligations.
However, given the length of the
document and the many technical issues it
seeks to cover, it is likely that the revised
Guidance Note will be of most interest to
legal and other professional advisers.
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To this end, ASX has also released a shorter
more accessible guide titled “Continuous
Disclosure: An Abridged Guide”. This guide
aims to summarise the key continuous
disclosure issues for directors and other
officers of listed entities. This guide does not
bind ASX and it is likely that more difficult
and technical questions regarding continuous
disclosure obligations will still require
consideration of Guidance Note 8.

•

The meaning of “immediately” –
ASX has clarified that “immediate”
disclosure to ASX should not be
read as meaning “instantaneously”,
but rather as meaning “promptly
and without delay”. In making this
statement ASX has recognised that
the speed with which a listed entity
can assess material information and
prepare an announcement to the
market can depend on a range of
factors, examples of which include
where and when the information
originated, the forewarning (if any)
the entity had of the information, and
the amount and complexity of the
information concerned.

•

Use of trading halts to manage
disclosure issues and obligations –
The Guidance Note explains how
trading halts can be used by listed
entities to manage their continuous
disclosure obligations particularly
where the entity becomes aware of
market sensitive information where
it is not in a position to issue an
announcement straight away and/
or where it becomes aware of such
information out of trading hours.

The key areas in which Guidance Note 8
provides new or revised guidance are as
follows:
•

The test for what constitutes material
information – ASX explains how it
interprets and applies the test set out
in section 677 of the Corporations Act
when determining whether information
is likely to be material to an entity’s
share price and therefore within the
scope of Listing Rule 3.1. In particular,
ASX states that officers of listed entities
should ask themselves the following two
questions when considering whether
information should be disclosed:
»» Would this information influence my
decision to buy or sell securities in the
entity at their current market price?
»» Would I feel exposed to an action
for insider trading if I were to buy
or sell securities in the entity at their
current market price, knowing this
information had not been disclosed to
the market?
2
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The Guidance Note also confirms
that ASX will invariably grant a
trading halt where the entity, when
requesting the trading halt to allow
it time to prepare an announcement
under Listing Rule 3.1, informs ASX
of the nature of the information in
question and ASX considers that the
information is of a character that is
likely to be market sensitive.
•

•

False market – ASX provides further
guidance on what constitutes a false
market for the purposes of Listing
Rule 3.1B and outlines how ASX
deals with specific situations where
that rule is commonly invoked. ASX
also provides guidance on when
and how it expects listed entities to
respond to comments or speculation
in the media (both conventional and
social) or analyst reports commenting
or speculating on particular matters
involving a listed entity.
Worked examples – ASX has
provided a number of further worked
examples of how it considers certain
disclosure issues should be dealt with.
The examples include areas such as
control transactions, acquisitions,
issues of securities, mineral
discoveries, law suits and variations in
earnings estimates.

•

•

ASX enforcement practices – a new
section has been added to the Guidance
Note to explain how ASX monitors
and enforces compliance with Listing
Rule 3.1. This includes an explanation
of the use and role of “price query
letters” and “aware letters”. ASX also
provides details on its policy for dealing
with complaints or allegations of noncompliance from third parties as well
as when it will refer a contravention of
Listing Rule 3.1 to ASC.
Facilitating compliance – The proposed
new Guidance Note 8 also contains
a section with a list of steps that ASX
considers entities should take to
help facilitate compliance with their
continuous disclosure obligations.

Listing Rule changes
The proposed changes to the Listing Rules
themselves are relatively minor, the most
significant of which may be summarised as
follows:
•

revising the examples of potentially
disclosable information given in bullet
points under Listing Rule 3.1

•

changing the order of the exceptions in
Listing Rule 3.1A to de-emphasise the
“reasonable person” test to make it
clear that this should be the last, rather
than the first, matter to be considered
when applying the disclosure exemption
test under Listing Rule 3.1A

•

modifying Listing Rule 3.1B (regarding
false markets) to make it clear that
a listed entity must give ASX the
information it “asks for”, rather than
the information “needed”, to correct
or prevent the false market, and

•

adding further specific disclosure
requirements in respect of specific
events/matters which must be
disclosed to ASX under Chapter 3.
Examples of these matters include
deactivating or reactivating a dividend
or distribution plan, the material
terms of any employment, service
or consultancy agreement entered
into with a CEO, director or related
party of such persons, and copies
of any information about substantial
holdings of securities obtained under
Part 6C.2 of the Corporations Act or
under any equivalent overseas law or
provisions in the entity’s constitution.

Consultation period
Consultation on the proposed changes
will end on 30 November 2012 with
ASX indicating that it hopes to adopt the
revised guidance and Listing Rules in the
first quarter of 2013.
Until that time entities should take note
of the new guidance in considering
their obligations as indicative of ASX
and ASIC’s views and attitude towards
continuous disclosure issues and
enforcement.
For further information contact:
Craig Yeung, Partner
t +61 8 8205 3435
cyeung@piperalderman.com.au
Jarrod Wilksch, Lawyer
t +61 8 8205 3433
jwilksch@piperalderman.com.au
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Changes to State First Home Owner Grant
Schemes
Associate, Lisa Nguyen and Lawyer, Chanelle Caretti discuss recent changes to
the First Home Owner Grants in New South Wales, Victoria, Queensland and
South Australia.
New South Wales

South Australia

Victoria

Earlier this year, the New South Wales
State Government announced changes to
the First Home Owner Grant (FHOG)
which saw it increase from $7000 to
$15,000 for buyers of new properties
priced up to 650,000 effective from 1
October 2012. Whilst this is good news
for some, the changes also saw the end
of the $7,000 FHOG for existing or
established properties - which had been in
operation since 2000.

On 15 October 2012, the South Australian
Government followed suit announcing that
it was retargeting the first home buyer
assistance by:

Victoria has not as yet made changes to
its FHOG scheme which still remains
at $7,000 for homes purchased or
constructed under $750,000. Victorian
first home owners could also be eligible
for The First Home Bonus of up to
$13,000 so long as the value of the
property does not exceed $600,000 (for
contracts entered into between 1 July
2009 and 30 June 2012).

•

increasing the FHOG from $7,000 to
$15,000 for contracts entered into on
or after 15 October 2012 and ongoing
with no end date yet specified

•

reducing the FHOG for existing or
established homes from $7,000 to
$5,000 until 30 June 2014 when it cease
to exist, and

Queensland
Similarly, the Queensland State
Government also announced an increased
$15,000 First Home Owner Construction
Grant for new homes, new off the plan
purchases and newly constructed homes,
which also saw the end of the $7,000
grant for existing or established homes
effective from 11 October 2012.

•

replacing the $8,000 First Home
Bonus Grant with an $8,500 Housing
Construction Grant for all new homes
constructed.

Discussion
Reforms to the FHOG schemes in each
state indicate an urgent attempt by State
Governments to boost the housing
construction industry and stimulate
the property sector. Specifically, the
South Australian initiatives followed
the revelation that the number of new
dwellings built in South Australia had
declined by 185 in the last financial year
with only 8,545 new homes approved
down from 12,560 in 2009-2010. It
was forecasted by the Housing Industry
Prospects Forum that without the new
assistance, South Australia’s new home
statistics would likely fall a further 10% in
2012-2013.

For further information contact:
Lisa Nguyen, Associate
t +61 2 9253 9926
lnguyen@piperalderman.com.au
Chanelle Caretti, Lawyer
t +61 8 8205 3401
ccaretti@piperalderman.com.au
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Valuers beware
Special Counsel, Jacqueline Browning looks at the case of Propell National
Valuers (WA) Pty Ltd v Australian Executor Trustees Ltd [2012] FCAFC 31 which
highlights the role of property valuers in financing transactions and their potential
liability in the event of loss upon realisation of property.
Facts
The facts of the case are typical of many
financing transactions and serve as a
useful example on what can happen when
property sale proceeds are insufficient to
discharge the debt.
•

On 7 April 2007 the valuers had
prepared a valuation of a property
in Cottesloe Western Australia on
behalf of the existing mortgagee,
Mortgage Ezy Pty Ltd, in connection
with an application jointly made to
Australian Executive Trustees (AET)
and Seiza Mortgage Company Pty Ltd
(Seiza) for refinancing by Mr Pell, as
borrower, who offered the property
as security.

•

The refinance was for an existing loan
in the sum of $1.2m.

•

Following a pre approval letter of 26
April 2007, the valuer was instructed
by the incoming lender to prepare a
new valuation.

•

•

•

The valuer issued a new valuation
on 7 May 2007 representing that the
market value of the property as at 3
April 2007 was $1.6m.
On or about 7 May 2007 AET
made a written offer to Mr Pell for a
principal loan advance of $1.2m plus
additional funds for fees payable by
Mr Pell secured by a first registered
mortgage over the property.
In due course Mr Pell defaulted on
the loan and was declared bankrupt.
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•

•

AET commenced proceedings for
possession of the property, obtained
judgment and entered into possession in
October 2009.

Valuers owe a duty of care to third
parties relying on a valuation.

•

Valuers are required to make a
value judgment based upon the
valuer’s knowledge and the material
available and some room for error
is contemplated however in practice
the valuer can only have regard to
comparative sales information which
is available up until the time of the
valuation. Only such sales information
(and not sales information after the
date of valuation) is relevant for the
purposes of determining if there is
a breach of duty or misleading or
deceptive conduct.

•

The Court held that Mr Coleman,
as the employed valuer, did owe
a duty of care at common law
to the respondents and that he
was knowingly concerned in the
contravention of s52 Trade Practices
Act by preparing the valuation with
the intention of AET and Seiza relying
upon it.

AET sold the property as mortgagee in
possession by public auction in February
2010 for a sale price of $980,000. The
proceeds were insufficient to extinguish
the loan obligation of Mr Pell. AET
claimed as trustee for the loans and
mortgage written under Seiza’s lending
programme the amount of $407,739.15
plus costs and interest as damages.

On appeal to the Federal Court by the
valuers, AET and Seiza claimed the valuation
contained false or incorrect representations
as the market value of the property was
only $1,030,500 and not $1.6m and that
the representations were not based on a
reasonable degree of professional skill and
care. The valuers disputed such claims and in
addition claimed that AET and Seiza did not
adequately mitigate any such loss.
The full Court of the Federal Court
dismissed the appeal by the valuer parties
and upheld the decision of the Federal
Court.

Of particular note are the following
points:
•

•

Whilst it is acknowledged that the
courts recognise there is a “bracket”
within which a valuation may fall – (ie if
a valuation is within 10% or on occasion
within 15% of the market value) this is
simply a range of tolerated variation in a
reasonable valuation opinion and does
not raise any immutable presumption in
respect of claimed negligence.
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The case is a timely reminder of the duty
of care owed by valuers and the role and
responsibility valuers play in financing
transactions.

For further information contact:
Jacqueline Browning, Special Counsel
t +61 3 86655558
jbrowning@piperalderman.com.au
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Farm Debt Mediation
On 1 December 2011 the Farm Debt Mediation Act 2011 (Vic) commenced
operation. Under the Act, a farm debt mediation scheme is implemented which
makes it compulsory for banks and other creditors to offer mediation to farmers
before commencing debt recovery proceedings against the farmer on mortgages.
Special Counsel, Jacqueline Browning discusses the scheme, which is about to mark
its first anniversary of operation.
Key features
Some key features of the new Act (which
in many ways mirrors similar legislation in
NSW) are as follows:
•

The purpose of this Act is “to
provide for the efficient and equitable
resolution of farm debt disputes by
requiring a creditor to provide a
farmer with the option to mediate
before taking possession of property
or other enforcement action under a
farm mortgage.”

•

Mediation is a structured process of
negotiation between a creditor and a
farmer in respect to a farm debt.

•

It requires a neutral and independent
party – “Mediator” to assist the
creditor and farmer to reach
agreement about current and future
debt repayments.

•

The scheme only applies to farm
mortgages covering a farm (or part of
a farm), farm machinery or a water
share.

PA e-Bulletin

•

A farmer is a person (whether an
individual or a corporation) who is
solely or principally engaged in a farming
operation.

•

The mediation can be initiated by either
the creditor or the farmer.

•

Whether the farmer or the creditor
initiates the mediation (by offering to
mediate by lodging a particular form)
the other party has 21 days from the
date of the notice to respond to an
offer to mediate.

•

Farmers are not required to participate
in mediation and if they do not do
so (or fail to respond) the creditor
can immediately proceed with debt
recovery.

•

If the creditor elects not to mediate
and the farmer is in default, the farmer
may apply to the Small Business
Commissioner for a prohibition
certificate. Prohibition can delay
enforcement being initiated for up to 6
months.
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•

There is no compulsion on either
party to mediate if the farmer is not
in default.

•

Creditors are not required to offer
debt write downs or concessions as
part of the mediation process.

•

Further information is also available
from the Department of Primary
Industries website.

For further information contact:
Jacqueline Browning, Special Counsel
t +61 3 86655558
jbrowning@piperalderman.com.au
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Private Ancillary Funds
Private Ancillary Funds are designed to encourage private philanthropy by giving
private groups (such as families, business and individuals) the ability to be
endorsed by the Australian Taxation Office as deductible gift recipients. That then
allows donors to claim tax deductions for most gifts or donations. Special Counsel,
Rod Foster Jones explains.

The Private Ancillary Fund Guideline
2009 (PAFG) issued by the ATO gave
Private Ancillary Funds (PAFs) until 1
October 2012 to seek to have the deed
or will constituting the fund amended so
as to comply with PAFG. This particularly
affected funds that were previously
Prescribed Private Funds and established
before 1 October 2009.

There are several guidelines in Part 2 of the
PAFG not allowed for in the model PPF trust
deeds, namely guidelines 10.2, 18 and 50.
These requirements pertain to:
•

distribution of assets upon winding up,
and

•

trustee indemnities for an employee,
officer or agent of the trustee.

Consequently, PAFs that were Prescribed
Private Funds (PPF) established before
October 2009 may need to consider the
deed establishing the fund to ensure its
compliance with the charitable purposes
provisions of the Taxation Administration
Act and the Income Tax Assessment
Act. Even if the PPF has been using one
of the three forms of model trust deed
Suggested by the Australian Taxation
Office (ATO), amendment of the deed
may still be required to ensure compliance
with Part 2 of the PAF Guidelines so far as
possible without breaching the trust deed
or will.
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The ATO has suggested that the
simplest way for compliance of a former
PPF to amend its deed would be to
adopt the model deed it has published.
However, PPF and PAF trustees should
be concerned not to amend the deed so
as to cause a resettlement of the trust
so as to avoid stamp duty implications.
Inadvertently, this may for example be
easily be done if a trustee were to accept
the definition of “Associate” in the ATO
model deed.
Non compliance with the PAFG may lead
to the imposition of fines and a loss of
deductible gift recipient (DGR) status.
For further information contact:
Rod Foster Jones, Special Counsel
t +61 8 8205 3474
rfosterjones@piperalderman.com.au

7

November 2012

[ p u b l i c a t i o n

n a me ]

When is a counter-punch acceptable?
The defence of qualified privilege has long been available to those who seek to
counter defamatory comments that have been made about them. By invoking the
privilege, a person defamed may make contrary comments that might otherwise
themselves be found to be defamatory, but for the privilege. Senior Associate,
Mitchell Coidan discusses the case and the defence.
Harbour Radio Pty Ltd (2GB) successfully
argued in the High Court of Australia
that the defence of qualified privilege, at
common law, was available to it in relation
to a number of defamatory imputations
made by 2GB’s broadcaster in relation to
Mr Trad, who spoke at a “peace rally” the
week following the 2005 Cronulla riots in
Sydney.

Following the 11 minute broadcast, Mr Trad
commenced proceedings in the Supreme
Court of NSW alleging that the comments
conveyed various imputations about him
which were defamatory. The specific
imputations that a jury found were conveyed
by the broadcast and were defamatory were
that:
a.

he stirred up hatred against a 2GB
reporter, which caused the reporter to
have concerns about his own personal
safety

b.

he incites people to commit acts of
violence

c.

he incites people to have racist attitudes

d.

he is a dangerous individual

g.

he is a disgraceful individual

h.

he is widely perceived as a pest

j.

he deliberately gives out misinformation
about the Islamic community, and

k.

he attacks those people who once gave
him a privileged position.

Background
Mr Trad attended the rally in Hyde
Park, in Sydney, and whilst speaking at
the rally accused 2GB and, in particular,
its broadcasters of having incited the
aggression which led to the Cronulla
riots. Specifically, Mr Trad had stated that
“those racist rednecks in tabloid journalism”
had been responsible for “5000 filled
with hatred” who had participated in the
rioting.
The day following the rally, 2GB
permitted a broadcast by its Mr Morrison,
which described Mr Trad as a “disgraceful
individual” and a “well known apologist for
the Islamic community spewing hatred and
bile at anyone who did not agree with [his]
philosophies and principles including this
radio station”.

PA e-Bulletin

First Instance Proceedings
In the Supreme Court of New South Wales,
2GB defended its broadcast on the basis
that the substantial and contextual truth of
the statements made (and the fact that they
were based on a fair comment on a matter
of public interest) and that each imputation
was published on an occasion of qualified
privilege, at common law.
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At first instance Chief Justice McLellan
dismissed Mr Trad’s case and entered
judgment for 2GB. He found that the
imputations at (b), (c), (d) and (g) were
substantially true and held that the effect
of the publication of imputations (a), (h),
(j) and (k) occasioned no further injury
to the reputation of Mr Trad. Further, his
Honour upheld the defence of qualified
privilege in respect of all imputations and
rejected the claim by Mr Trad that the
privilege was defeated by malice.

NSW Court of Appeal
Proceedings
Mr Trad was partly successful in his
Appeal to the NSW Court of Appeal
where it was held that 2GB was not
entitled to the protections of a defence
of qualified privilege in relation to
imputations (c), (h) and (k).

High Court Proceedings
In the High Court, 2GB sought to have
the primary judgment in its favour
restored. There the majority held that the
common law defence of qualified privilege
applied to imputations (a), (b), (c), (d),
(g) and (j) as they relevantly related to Mr
Trad’s credibility. The defence did not,
however, apply to imputations (k) and (h)
as those imputations were found to be
irrelevant to Mr Trad’s attack on 2GB.
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Although Mr Trad had sought leave to
Cross Appeal against 2GB, contending
that the broadcaster’s comments
constituted malice (such that it was
not entitled to the protections of the
defence), the majority held that Mr
Morrison’s conduct had not been made
with reckless indifference to constitute
malice, and the defence of qualified
privilege was still available to 2GB.

What is qualified privilege?
The majority of the High Court identified
and approved Judge Dixon’s definition of
the foundation of the privilege, in Penton v
Calwell (1945) 70 CLR 219 at 233-234:

n a me ]

The judgment provides that there will be
two limits on the application of the common
law defence of qualified privilege:
•

the response must not go beyond the
occasion, and

•

it must not be malicious.

As such qualified privilege will apply where
the comments are made in response
to an attack, where that response was
commensurate with the level and scope of
the attack and where it was made bona fide
for the purpose of vindicating the reputation
of the person being attacked.

The matter has now been remitted
back to the New South Wales Court of
Appeal for consideration of the defenses
of substantial truth of imputations (b),
(c), (d) and (g) and contextual truth
for imputations (h) and (k) and the
assessment of damages.
For further information contact:
Mitchell Coidan, Senior Associate
t +61 2 9253 9968
mcoidan@piperalderman.com.au

“The foundation of the privilege is the
necessity of allowing the party attacked
free scope to place his case before the body
whose judgment the attacking party has
sought to affect.”
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Contact us
Sydney
Level 23
Governor Macquarie Tower
1 Farrer Place
Sydney NSW 2000
DX 10216, Sydney Stock Exchange
t + 61 2 9253 9999
f + 61 2 9253 9900

Melbourne
Level 24
385 Bourke Street
Melbourne VIC 3000
GPO Box 2105
Melbourne VIC 3001
DX 30829, Collins Street
t + 61 3 8665 5555
f + 61 3 8665 5500

Brisbane
Riverside Centre
Level 36
123 Eagle Street
Brisbane QLD 4000
GPO Box 3134
Brisbane QLD 4001
DX 105, Brisbane
t + 61 7 3220 7777
f + 61 7 3220 7700

Adelaide
167 Flinders Street
Adelaide SA 5000
GPO Box 65
Adelaide SA 5001
DX 102, Adelaide
t + 61 8 8205 3333
f + 61 8 8205 3300

enquiries@piperalderman.com.au
www.piperalderman.com.au

Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions
resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser.

