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High Court rules on penalties
A recent case before the High Court, involving 38,000 ANZ customers who
disputed the bank fees charged to them, will profoundly impact any contracting
party, in any industry, that has penalties or liquidated damages clauses in their
contracts. Law Graduate, Quintin Rares, discusses the case.

What is a penalty?
An amount payable under a contract
will be a penalty, where it is imposed
to secure the performance of another
obligatory or non-obligatory contractual
provision and the amount of that fee is
out of all proportion to the damage or
loss suffered. Where a contract contains
a penalty, a court will order that only the
actual damage suffered be paid.
This should not be confused with a
liquidated damages provision which
acts much like a penalty in that it may
be charged when an obligatory or
non-obligatory contractual provision is
not observed, but unlike a penalty, it is
a genuine pre-estimate of the loss or
damage suffered and will accordingly not
be invalid for being out of all proportion
to the loss or damage suffered.
This rule makes sense. A party generally
cannot sue to recover a sum designed to
punish another party, so it makes sense
that the parties cannot agree to punish
one party or another in advance.

History of the doctrine against
penalties
Understanding the doctrine of penalties,
as the High Court stated, “requires more
than a brief glance backward”. In Roman
law, like today’s law, liquidated damages
were well known. In fact, the Institutes
of Justinian, commissioned by Emperor
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Justinian I (483-565 AD), recommended
them. Using the formal Roman law
contractual form of question-and-answer,
the Institutes set out the following
recommended contractual question/
stipulation, “If any default is made, either as
contrary to what is agreed upon, or by way of
non-performance, do you promise to pay a sum
of 10 aurei?”
Despite its clarity, the above stipulation
was not conclusive. If more damage was
incurred than was estimated in the clause,
then more would be due. And where less
was incurred, the amount would be reduced
accordingly. In essence, the clause, similarly
to today’s law, needed to embody a genuine
pre-estimate of damages and an amount
could not be recovered that was all out of
proportion to the loss or damage actually
suffered. Hunter, in his great work on
Roman law recounts the story of Cornelius,
who had a contract with Maevius for 60
aurei. If Maevius did not keep to the terms,
a 100 aueri sum could be charged under the
contract. This was invalid as a penalty then,
just as it would be today, as the penalty was
all out of proportion. Here, Cornelius could
not recover more than was really due (60
aurei), and if he tried, the claim could be
defeated on the Roman law ground of bad
faith.
Recently, Interstar Wholesale Finance Pty Ltd
v Integral Home Loans Pty Ltd (2008) 257
ALR 292 (incorrectly) established that relief
from penalties was only available for fees
payable on breach of contract. What does
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this mean? Say you have a smartphone
on a finance plan with XYZ Ltd, and the
contract says ‘you must pay $200 on 1
September 2012, and $50 the 1st of every
month thereafter until a total of $1000
is paid. If you do not pay $50 on the 1st
of any month before the $1000 is paid,
then XYZ Ltd will bill you a further $500,
bringing the total repayment to $1000
plus $500 per late payment”.
If Interstar were correct (which it is not),
then if you breached the contract by
refusing to pay any of the $50 instalments
at all, XYZ would not be allowed to
charge the penalty as you would be in
breach, but if you kept the contract and
were merely a few days late in payment,
then you would have to pay the penalty.
Lord Denning in Campbell v Bridge made
the apt observation that this means the
law of ‘equity commits itself to this absurd
paradox: it will grant relief to a man who
breaks his contract but will penalise the
man who keeps it’. Accordingly, the
current position is that the penalty cannot
be charged in either scenario.
Current position: penalties are always
illegal, whether charged on breach or
otherwise.
In the case of Andrews v ANZ, ANZ
charged customers honour, dishonour,
non-payment and over limit fees. Justice
Gordon, the trial judge, followed Interstar
(as her Honour was required to do by
the doctrine of precedent) and ruled that
the penalties doctrine had no application
without breach.
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The High Court unanimously ruled
that customers had no responsibility
or obligation to avoid the events upon
which these fees were charged (making
non-compliance with these events not
breaches of contract). The High Court
then stated that just because there
was no breach, did not mean that the
doctrine against penalties could not apply.
Accordingly, if these fees were out of all
proportion to the actual damage suffered,
those fees would be invalid as penalties.
(Note: the High Court did not decide
if the fees were actually penalties; their
Honours sent that question back to the
Federal Court.)
In essence, the High Court ruled that
Interstar was incorrect to confine the
doctrine against penalties to instances
where a contract was breached.

Conclusion
This ruling will have important and wide
ranging implications to contracts across
almost all industries. For example, late
delivery fees in shipbuilding contracts, library
loans and infrastructure projects; excess
baggage fees; change of appointment or
exam fees; bank fees; finance balloon rate
fees and so on, depending on the individual
circumstances.
If you have liquidated damages clauses or
penalty clauses in your contracts or if you
are being charged penalties under contracts,
you should seek legal advice.

Tom Griffith, Partner
t +61 2 9253 9913
tgriffith@piperalderman.com.au
Quintin Rares, Law Graduate
t +61 2 9253 9953
qrares@piperalderman.com.au

Examples of penalties:
•

A bank’s customer might be obligated by contract to not overdraw her account. If she
overdraws her account by 1 cent, then the contract might allow the bank to charge
her a $35 penalty. If the bank only needs to pay interest rates on that cent, of say
3.5% plus a buffer for possible default of say 3%, and for the services of a computer to
automatically charge the payment, then $35 would likely be all out of proportion to
the real cost of providing that cent and will accordingly be an penalty.

•

A university student may be obligated to sit an exam at 9:15am on 1 October 2012,
and her contract with the university might say that if she cannot make the exam
on time, the university will charge her a $180 penalty. This will likely be out of all
proportion to the cost of taking her off the exam roll (and the cost of putting her on
another, later roll) and it will be classed as a penalty.

•

A consumer buys a smartphone on a repayment plan, and is one day late in one of
the payments. If he is then charged a $100 fee, this will likely be all out of proportion
to the damage suffered by the financier and will accordingly be a penalty.

Two important exceptions to the
doctrine against penalties
Where damages cannot be accurately
quantified, a clause awarding a sum on
some event cannot be characterised as a
penalty. Nor can a fee for an additional
service, regardless of how expensive
that service is. Parties should be careful,
however, that they do not try to
recharacterise a penalty as something else,
as the Court will look at the substance
of the sum charged, not the form it is
cloaked in; a disguised penalty is still a
penalty.

For further information contact:

For example, a cinema that acquires a
licence to show a movie for $100 on its
first screening, with additional screenings
costing $400, will not be paying a
penalty for the additional screenings; the
additional payment is not to secure the
obligation of paying the $100, rather it is
for an entirely separate service.
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Personal Property Securities Act – Secured
creditors take note
A recent decision of the Federal Court of Australia concerning the administration of
Hastie Group Limited is the first Australian case to deal with the Personal Property
Securities Act 2009 (Cth) and represents a timely reminder of the importance for
businesses to have adequate procedures in place to take advantage of the benefits
afforded to secured parties by the PPSA. Associate, Bianca Battistella, discusses
the decision.
The much anticipated Personal Property
Securities Act 2009 (Cth) (PPSA)
commenced operation on 30 January
2012. Its introduction represented one
of the most significant commercial law
reforms in Australia in recent times and
brought about far-reaching consequences
for many Australian businesses.
Whilst many businesses are still in the
process of understanding the relevance of
the PPSA to their operations, the Federal
Court of Australia’s decision in Carson,
in the matter of Hastie Group Limited
(no.3) [2012] FCA 719, highlights the
importance of not only adequately and
promptly registering security interests on
the Personal Property Securities Register
(PPSR), but also having systems in place to
appropriately address issues that arise in
the context of such registrations.
The Court, in this case, allowed the
administrators appointed to the 33
companies comprising the Mechanical,
Electrical and Plumbing (MEP) division
of Hastie Group Limited, to sell certain
assets in the possession of the Group,
despite those assets being the subject of
registrations on the PPSR.
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The facts of the case
Upon the appointment of administrators
to the MEP division companies, the Group
held a significant amount of plant and
equipment at 36 different locations, valued
at approximately $6.4m.
The Group companies had 995 security
interests registered against them on the
PPSR (including by lenders, equipment
lessors and retention of title suppliers)
and the administrators were faced with
significant difficulty in identifying and
matching the plant and equipment to the
large number of secured parties, especially
given:
•

that the majority of the PPSR
registrations lacked sufficient detail
to identify the plant and equipment
covered by the security interests

•

the existence of transitional security
interests that were not registered

•

the inadequate books and records of
the Group relating to the nature and
location of its plant and equipment

•

the lack of employee assistance, due to
the earlier termination of all but 20 of
the 2,550 Group employees.
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The administrators sought to identify the
plant and equipment that might be the
subject of registered security interests by
requesting further information from all
secured parties with registrations on the
PPSR.
Further, the administrators advertised
for creditors’ claims in major Australian
newspapers and emailed 3,000 creditors
requesting that they contact the
administrators if they were seeking to
claim an interest in any assets currently in
the possession of the administrators.
Despite these efforts, a large number of
secured parties failed to respond, and
many of the responses did not assist
in identifying the assets covered by the
registrations on the PPSR or the relevant
security agreements. After approximately
five weeks, the responses received by
the administrators only accounted for
$2m worth of assets, leaving 3,684 items
(or 77%) of the plant and equipment
unclaimed by the purported holders of
security interests.
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Given these difficulties, and the high costs
being incurred by the administrators
to lease the sites on which the plant
and equipment was being stored, the
administrators considered that it was in
the best interests of the Group and the
creditors to seek directions from the
Court to:
•

•

•

•

sell the unclaimed plant and
equipment by public auction,
following advertisement in The
Australian
hold the proceeds of sale in a
separate account (after payment of
the administrators’ costs incurred in
attending to the sale)
notify all known creditors of the sale
and the three month period in which
they may make a claim against the
proceeds
after three months, apply the
proceeds in the ordinary course of
the administration.

n a m e ]

What does this mean for your
business?
The Hastie Group decision is a timely
reminder of a number of issues for secured
parties, including that:
•

security interests registered on the
PPSR should be clearly described

•

registration alone will not always be
adequate to protect a secured party’s
interest in secured property

•

•

secured parties with PPSR registrations
should have reliable procedures in
place to respond to requests from an
administrator in a timely and adequate
manner so as to ensure that their
security interests are recognised by an
administrator

in order to be afforded with the
benefits of registration on the PPSR,
the prudent approach is to register
these security interests as soon as
practicable, given that registration
will, amongst other things, put an
administrator on notice of their
existence.

For further information contact:
Simon Venus, Partner
t +61 8 8205 3437
svenus@piperalderman.com.au
Bianca Battistella, Associate
t +61 8 8205 3406
bbattistella@piperalderman.com.au

although transitional security interests
do not need to be registered until the
end of the 24 month transitional period

The decision
The Court granted the relief requested
by the administrators on the basis that
there had been genuine and substantial
difficulties in identifying the items of plant
and equipment that might be subject
to a security interest, and that the
administrators had taken a number of
steps to attempt to clarify the position as
best they can.

www.piperalderman.com.au
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The importance of being earnest – the
enforceability of agreements made at mediations
The New South Wales Court of Appeal’s recent decision in Malago v AW Ellis
Engineering has highlighted the need for parties to carefully consider the drafting
of agreements they reach in the course of mediations. Partner, Anne Freeman,
examines the decision.
A dispute arose between the Applicants
and the Respondents in relation to a
super yacht marina business at Rozelle
Bay in Sydney. The Applicants held a 56%
share of Sydney Super Yacht Marina Pty
Ltd (SSM) and the Respondents held the
remaining percentage.
In June 2010, SSM had agreed to purchase
the marina business from the New South
Wales Maritime Authority.
The Applicants and Respondents fell
into dispute and ultimately held a
mediation before Mr R J Ellicott QC.
At the conclusion of the mediation, a
Heads of Agreement was prepared by Mr
Ellicott that provided for the Applicants
to purchase the shares and units of the
Respondents in SSM. Some attempt was
made following the mediation by the
parties to agree to terms of a more formal
document giving effect to the Heads of
Agreement but before agreement could
be reached, the Applicants withdrew from
the negotiations. Proceedings were then
commenced by the Respondents seeking
a declaration that a binding Agreement

PA e-Bulletin

for Sale existed, an order for specific
performance of the Heads of Agreement
and damages.
At first instance, Justice Sackar found the
Heads of Agreement were binding and
ordered, by way of specific performance,
that the parties enter into a Deed which
contained terms, including terms contained
in various drafts of the Deed which passed
between the solicitors for the parties.
It was contended by the Applicants in
the Court of Appeal that the Heads of
Agreement had not intended to be legally
binding or alternatively, were void for
uncertainty or incompleteness.
One of the terms of the Heads of
Agreement contained the following words:
“Without affecting the binding nature of
these Heads of Agreement, the parties within
seven days to execute a formal document or
documents as agreed between their respective
solicitors to carry out and express in more
formal terms and additional terms as these
Heads of Agreement”.
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The primary Judge and the Court of
Appeal each agreed that those words
were decisive in revealing the parties’
intent to be bound by the Heads of
Agreement. The Court of Appeal noted
that the Heads of Agreement did not use
the words “in principle” in relation to the
agreement and therefore, upon proper
construction of the Heads of Agreement,
the parties were bound immediately by
the terms.
It was also contended by the Applicants
that the Heads of Agreement were
void because SSM and a related trustee
company and the New South Wales
Maritime Authority were not parties to
them. The Court of Appeal dismissed that
contention because it was not necessary
for those parties to be a party to the
Heads of Agreement, as shares in SSM
and its related company were able to
be sold without their involvement and
the absence of the New South Wales
Maritime Authorities’ consent did not
render void the agreement to transfer the
shares.
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The Applicants also attacked a number
of clauses in the Heads of Agreement as
being void for uncertainty. The Court of
Appeal noted that as long as the terms
were not completely devoid of meaning,
ambiguous provisions are valid and bear
such meaning as the Court attaches to
them after due consideration. As the
Court was able to resolve ambiguity, the
terms were not void for uncertainty.
There was then a question as to whether
the orders made by the Trial Judge
for specific performance of a Deed
containing terms included in post Heads
of Agreement negotiations as reflected in
further drafts of Deed was appropriate.
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MacFarlan JA in the Court of Appeal
considered that the post-Heads of
Agreement negotiations did not result in any
binding agreements concerning particular
clauses which were to be included in the
Deed. His Honour considered that in the
absence of agreement between the parties
on the drafts of the formal Deed, an order
should be made that the parties enter into
a formal agreement containing terms to
the same effect as those in the Heads of
Agreement and provisions of a mechanical
nature implementing that agreement. The
Court then ordered that the parties execute
a formal agreement in the form set out in an
attachment to the Judgment.

7

The decision serves as a useful warning
to parties when entering into Heads
of Agreement at mediations or other
settlement conferences to be precise
with the language that is used in any
agreement. If only an ‘in principle’
agreement has been reached, the Heads
of Agreement must properly reflect
that by careful drafting. If the Heads of
Agreement are intended to be binding,
that must be explicit.
For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au
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What’s in a name? New procedures for
transferring business names
The recent introduction of the new national Business Names Register has
significantly changed how business names are registered, cancelled and transferred.
Lawyer, Ivor Kovacic outlines the process involved in transferring a business name.
The Business Name Registration Act 2011
(Cth) (the Act) established the new
national business name register, operated
by ASIC, and transferred across all existing
state-based business name registrations as
of 28 May 2012. Paper forms have been
abandoned and the registration, transfer and
cancellation of business names is now done
online through ASIC’s new “ASIC Connect”
website. The rollover to the new national
register has not been without problems as
ASIC is currently experiencing a high volume
of business name transactions resulting in
delays in processing times. These delays,
together with the new and unfamiliar online
processes for transferring a business name,
could cause problems for parties, e.g. at
completion of a sale of business.

The first step to acquire a registered business
name is to obtain the “ASIC Key” associated
with that name. This is an unique identifier
of the business name that is automatically
issued for each new registration and renewing
registration after 28 May 2012 (or may be
issued on request). An ASIC Key is required
to deal with a business name. The high volume
of business name transactions has currently
overwhelmed ASIC’s business name register. It
is advisable, therefore, for a vendor who does
not have an ASIC Key to request one as soon
as possible, in order to avoid any delays.

A new feature of the Act is that ASIC must
give 28 days’ notice to holders of registered
business names prior to cancellation. ASIC
states that this is designed to ensure that
no cancellations occur to a business name
without the knowledge of all holders,
however, the practical implication is that
most dealings with registered business
names, especially in the context of
transferring business names as part of a sale
of business, are now subject to statutory
delays.

Once the ASIC Key has been obtained,
the vendor can log into ASIC Connect
and lodge the online “maintenance
smart form” to cancel and consent to
the transfer of the business name. ASIC
will issue a “consent to transfer number”
that the vendor will need to provide to
the purchaser at completion. As ASIC is
required to give 28 days’ notice before
the cancellation is finalised, the name will
remain registered during this time and will
be unavailable for registration. However,
upon completion of the sale of business,
the purchaser should obtain the “consent
to transfer number” and can use it to
pre-register the unavailable name. Once
the 28 day cancellation period expires,
the business name will be automatically
registered to the purchaser.

For further information contact:
George Raitt, Partner
t +61 3 8665 5532
graitt@piperalderman.com.au
Ivor Kovacic, Lawyer
t +61 3 8665 5571
ikovacic@piperalderman.com.au

The Act, however, does not contain a
formal transfer procedure. Instead, the
holder of a business name effectively
cancels their registration, and the purchaser
is given a priority period (i.e. the 28 day
cancellation notice period) during which
they can register the business name before
it becomes generally available to the public.
PA e-Bulletin
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Practical options for releasing security interests
on the PPSR
The introduction of the PPSA has changed the process for releasing registered
security interests on the completion of a transaction. Parties may find that the
absence of a signed ASIC Form 312 raises the practical issue of how a borrower or
incoming financier receives assurance that the registered security will be released
from the PPSR. Special Counsel, Jacqueline Browning and Law Graduate, Parag
Manihar, examine the practical options available to parties for releasing security
interests on the PPSR.
Prior to the introduction of the Personal
Property Securities Act 2009 (PPSA) and
the Personal Property Securities Register
(PPSR), notification to ASIC of partial or
full discharges of securities over personal
property occurred through the lodgement
of an ASIC Form 312. During settlement
of a transaction, the security holder would
hand over the ASIC Form 312 to the
borrower or other incoming financier.
However, ASIC no longer accepts Forms
312 due to the new regime under the
PPSA, as all registrations of security
interests in respect of companies are
now made on the PPSR. Accordingly, all
releases of securities are now conducted
online on the PPSR.
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This raises a practical issue of how a
borrower or incoming financier receives
assurance at settlement of a transaction,
because no document is handed over
signifying that the security will be released.
Except in certain circumstances, only the
secured party has the right to remove a
registration of a secured interest.
Under the PPSA, for those transactions
where the collateral (i.e. the property) is
consumer goods or registered by serial
number, the secured party has a statutory
obligation to register a Financing Change
Statement to discharge any associated
registered financing statement within 5
business days of the customer and/or
grantor paying all amounts outstanding.
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There is no equivalent requirement for
other collateral.
This essentially leaves the parties at
settlement with three options.
First, the parties could bring a computer
(connected to the internet) to the
settlement and the secured party could
discharge the security in front of the
grantor/incoming secured party and
provide acknowledgement or verification
from the PPSR system on which the
incoming party could rely.
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Second, the secured party could provide
the grantor/incoming secured party
with the security registration number,
secured party group number and a code
(known as a ‘token’) so the grantor/
secured party can discharge the security
at their convenience – this option poses
security risks if the token is revealed. It is
unlikely that this practice will be adopted,
particularly by larger financiers such as
banks.
Third, the secured party could sign/
execute at settlement a deed poll stating
that they will register the release of the
security interest.
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We recommend both the first and the third
options as the most practical solutions. Even
when a discharge of the security is done by
computer at settlement, the security holder
should execute/sign a deed poll of release
whereby the security holder undertakes to
register a Financing Change Statement within
10 business days to deregister and release
the security interest on the PPSR.
It is prudent practice for the grantor to
undertake a search of the PPSR in due
course to ensure that the security interest
has been removed from the Register.

In the event that the registration is not
removed, an application can be made to
the Registrar for assistance by lodging
an Amendment Demand. This allows
a grantor and certain other parties to
require amendment or removal of a
registered financing statement.
For further information contact:
Jacqueline Browning, Special Counsel
t +61 3 8665 5558
jbrowning@piperalderman.com.au
Parag Manihar, Law Graduate
t +61 3 8665 5551
pmanihar@piperalderman.com.au
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Australian Law Reform Commission issues paper
on ‘Copyright and the Digital Economy’
On 24 August 2012 the Australian Law Reform Commission (ALRC) released an
issues paper: ‘Copyright and the Digital Economy’. Partner, Tim O’Callaghan and
Lawyer, Louise Cooper, discuss the issues paper and note that submissions to the
ALRC are due by 16 November 2012.
The Attorney-General of Australia, the
Hon Nicola Roxon MP, requested that
the ALRC report on how copyright
material is currently being used in the
digital economy and inquire into further
desirable uses of copyright material. The
request comes in light of the Australian
Government’s investment on the National
Broadband Network. The main purpose
of the report is to consider whether
greater availability of copyright material
would be of social and economic benefit.
The ALRC has stated that they will
examine whether greater availability
should be achieved through further
exceptions under the Copyright Act 1968
(Cth) (the Act) or through statutory
licenses.

Exceptions to copyright and statutory
licenses

•

Recording broadcasts for replaying at a
more convenient time (time shifting)

Currently the main exceptions to copyright
under the Act include:

•

Reproducing copyright in a different
form for private use (format shifting),
and

•

Some exceptions to reproduction or
copying for educational purposes.

•

Fair dealing for the purpose of research
or study, criticism or review, parody or
satire, and reporting news

•

Reproduction for the purpose of judicial
proceedings or professional advice

•

Temporary reproductions made as
part of the technical process of making
or receiving a communication, or
incidentally made as a necessary part of
a technical process of using a copy of the
material

The Act also provides for the use of
copyright material in return for payment
of a fee to the owner or a collecting
society acting on their behalf. However,
there are concerns that these exceptions
and statutory licenses are not adequate
considering the current digital environment.

Guiding principles for copyright law
reform
The ALRC issues paper seeks comment
on their proposed guiding principles of
copyright law reform. The ALRC suggest
that copyright law has become overly
complex. Reform has consisted of creating
specific exceptions to the Act rather than
being underpinned by any guiding principles.
The ALRC have drafted eight guiding
principles for which they seek comments
and suggestions. Those guiding principles are
that legal reform should:
1.

PA e-Bulletin
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Promote the development of the digital
economy by providing incentives for
innovation in technologies and access
to content.
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2.

Encourage innovation and
competition and not disadvantage
Australian content creators, service
providers or users in Australian or
international markets.

3.

Recognise the interests of rights
holders and be consistent with
Australia’s international obligations.

4.

Promote fair access to and wide
dissemination of information and
content.

5.

Ensure that copyright law responds
to new technologies, platforms and
services.

6.
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Take place in the context of the ‘real
world’ range of consumer and user
behaviour in the digital environment.

7.

Promote clarity and certainty for
creators, rights holders and users.

8.

Promote the development of a policy
and regulatory framework that is
adaptive and efficient and takes into
account other regulatory regimes that
impinge on copyright law.

Issues considered in relation to the
reform
Caching, indexing and other internet
functions
The issues paper considers whether there
should be an exception to allow the use
of copyright material for caching, indexing
or other uses necessary for technical
functions in the digital environment.
Internet intermediaries, such as search
engines, rely on indexing and caching
for efficient operation. Caching allows
search engines to quickly retrieve cached
copies on its server, rather than having
to source the copies from remote
servers. Currently, the copying of works
by a search engine for this purpose may
infringe copyright under the Act, especially
if the material is cached for longer than
‘temporary periods’.
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Cloud computing

Other issues

The issues paper asks whether further
exceptions should be introduced into the
Act to allow for cloud computing services.
Many individuals use cloud computing
services to store copied copyright material
that they have legally obtained. Storing on a
remote computer server can enable users
to access this material more easily from
multiple computers and devices. Currently,
cloud computing service providers may be
infringing copyright when they reproduce
copyright material uploaded to their servers
by their customers. It is unclear whether
such an action would be exempted under
the Act as a temporary reproduction made
as part of a technical process.

The issues paper also considers, amongst
other topics:
•

Whether online uses of copyright
materials for social, private or
domestic purposes should be more
freely permitted, i.e. the uploading
and sharing on the internet of noncommercial ‘user-generated content’,
such as audio-visual excerpts from
copyright material with commentary
by the individual.

•

Whether the Act should contain an
exception to allow for transformative,
innovative and collaborative use of
copyright materials, for example
‘remixes’ created for non-commercial
purposes.

•

Whether the Act should be amended
to permit greater digitisation of
copyright materials held by public
and cultural institutions, libraries and
archives.

•

Whether the Act should be amended
to create a new exception or
collective licensing scheme for use of
orphan works.

Copying for private use
As well as considering altering the existing
format and time shifting exceptions, the
ALRC question whether the Act should
permit Australians to copy and store their
own legally acquired or licensed copyright
material for the purpose of back-up and
data recovery. Currently the Act only allows
back-up of copies of computer programs
and any matter held together with that
program on the same computer system.
The ALRC noted the recent Full Federal
Court decision on the Optus TV Now
time shifting service which found that the
service amounted to copyright infringement;
(reported Piper Alderman E-bulletin June
2012 edition. Since then, the High Court has
refused leave to appeal from this decision).
The ALRC poses the question whether
further clarification of the “private use”
exemptions are required.
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•

•

•

•

Whether the Act should contain an
exception for the use of copyright
material for text/ data mining and
other analytical software which
copies existing electronic information
in order to analyse the data for
patterns and trends.
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•

Whether the current fair dealing
exceptions should be simplified or
whether there should be any other
specific fair dealing exceptions, such
as an exception for the purpose of
quotation.

•

Whether the statutory licensing
scheme which applies to use of
certain copyright material by
educational and other institutions
is adequate in the current digital
environment.

Whether the Act should include a
broader exception based on the
concept of fairness.

•

Whether the current statutory
licensing scheme concerning
government use of copyright material
is appropriate.

Whether the current statutory licensing
systems operate efficiently and whether
any copyright material covered by such
a license should instead be covered by a
free-use exception.

•

Whether the Act should be amended
to prevent rights holders from
contracting out of copyright exceptions.

Whether retransmission of free-toair broadcasts should continue to
be allowed without the permission
or remuneration of the broadcaster.
Currently, retransmission does
not infringe copyright laws if
remuneration is paid to the rights
holders of the content in the
broadcast.
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For further information contact:
Tim O’Callaghan, Partner
t +61 8 8205 3450
tocallaghan@piperalderman.com.au
Louise Cooper, Lawyer
t +61 8 8205 3319
lcooper@piperalderman.com.au

Submissions to the ALRC on the issues
paper are due by 16 November 2012.
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Project home builder fined for misleading and
deceptive conduct
In the case of Australian Competition and Consumer Commission v Metricon
Homes Queensland Pty Ltd [2012] FCA 797 the Federal Court imposed penalties
on a major building company for false and misleading advertising in promoting the
sale of detached residential houses. Partner, Nick Prove and Lawyer, Jordan Smith
examine further.
Metricon Homes Queensland Pty Ltd is
a project builder of residential housing
in South-East Queensland and Northern
New South Wales. There were 4 distinct
aspects of Metricon’s conduct that were
pursued by the ACCC. These were:

Pictorial representations in the
Resort Style Living Brochure
Between 17 July 2010 and 15 January
2011 Metricon published and distributed
around 1,060,000 pictorial advertising
brochures entitled “Resort Style Living”
via local newspapers and at its display
centres. The brochures depicted house
designs offered “from” a price, including
fixtures and fittings offered by Metricon.
However the fixtures and fittings were
not covered by the “from” price. The
designs also included fixtures and fittings
not actually offered by Metricon at all, and
not within the “from” price.

Build Time Guarantee
All advertising brochures distributed
by Metricon between January 2009
and January 2011 offered a “Build-Time
Guarantee” but stated it was subject to
terms and conditions only available on
their website. The terms and conditions
on the website differed from the
information given in the brochures.
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Discount List Price
Between July 2009 and December 2010,
Metricon distributed brochures containing
promotions entitled “Home Expo Promotion”
and “Red Hot Rollback Promotion”. In these
brochures, a “List Price” or price before the
promotion and a “Pay-Only” price, being
the price payable during the promotion,
were advertised. However, each of the
houses represented in the brochures had
either never before been offered for sale
by Metricon or had not been offered for
sale at the “List Price” before the start of the
promotion. This was done to induce buyers
into believing substantial savings would be
made by purchasing during the promotion.

Upgrade Packages
Advertising brochures were released
between January 2009 and June 2011
that offered “Upgrade Packages”. Two
prices were provided in the brochure for
the included fixtures and fittings, being
the “Standard Price” or “RRP” and the
“Promotional Price.” This was done to induce
purchasers by suggesting a saving would be
made on the difference between the two
prices if the upgrade package was purchased.
However Metricon had not entered into
supply contracts for those fixtures and
fittings hence there was no known value or
basis to claim that the consumer would be
saving money.
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Sections 52 and 53 of the Trade Practices
Act 1974 (Cth) (“TPA”) and sections 18
and 19 of the Australian Consumer Law
(“ACL”), as set out in Schedule 2 of the
Competition and Consumer Act 2010,
prohibit engagement in conduct that is
misleading or deceptive or is likely to
mislead or deceive.
Even though there was agreement
between the ACCC and Metricon
about the breaches and also the
proposed penalty, under those Acts it
is for the court to determine whether
contraventions have occurred and the
appropriate pecuniary penalty to be
applied.
The court took into account the following
principles:
•

The fact that the regulatory authority
and contravening party were in
agreement as to the relevant facts
and the appropriate relief

•

Matters specified in the ACL,
including the nature and extent of
the act or omission and of any loss
or damage suffered as a result; the
circumstances in which the act or
omission took place; and whether the
person has previously been found by
the Court to have engaged in similar
conduct

October 2012

•

•

Factors espoused in Trade Practices
Commission v CSR Limited [1990],
including the size of the contravening
company; the degree of power; the
market share of the company; the
deliberateness of the contravention;
whether the contravention was caused
by the conduct of senior management;
whether the corporate culture was
conducive to compliance; whether the
company has shown a disposition to
co-operate; and the financial position
of the company
That any penalty imposed has the
principal object of deterrence of the
actual contravener and others.

•

•

Senior management was involved in the
breaches – i.e. the perpetration was not
by a lower level employee

•

Although Metricon had policies in
place, they had failed to capture the
contravening conduct

•
•

Order
The court held it appropriate in this
instance to enforce the agreement reached
between the parties for the following
reasons:
•

Whilst neither party was aware of
any actual loss that had been incurred
as a result of the contraventions,
the average price of the houses
sold (~$307,500) was such that
it represented a very substantial
commitment to the consumers
involved

Whilst the total penalty of $800,000
was far from the maximum under the
legislation, it was a significant amount
when weighed against the financial
position of Metricon

•

Metricon had no previous convictions
or allegations of contraventions
The transactions to purchase extended
over many months, which afforded
consumers time to find out what
actually was included, even if initially
misled, and
The ACCC submitted that Metricon
Qld was entitled to real credit for its
involvement in discussions with the
regulatory body.

Metricon was ordered to pay a total of
$800,000 in pecuniary penalties, made up
of:
•

$150,000 in respect of the
Pictorial Representations

•

$250,000 in respect of the
Build Time Guarantee

•

$250,000 in respect of the
Discount List Prices

•

$150,000 in respect of the
Upgrades Packages, and

•

$50,000 in respect of the
ACCC’s costs of the Application.

Given the inherent reliance that
prospective consumers place on
advertising, coupled with the substantial
financial and personal outlay in building
a home, builders must apply the adage
“what you see is what you get” to their
marketing campaigns so that buyers’
decisions are based on sound facts and
representations.
For further information contact:
Nick Prove, Partner
t +61 7 3220 7706
nprove@piperalderman.com.au
Jordan Smith, Lawyer
t +61 7 3220 7708
jsmith@piperalderman.com.au
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Contact us
Sydney
Level 23
Governor Macquarie Tower
1 Farrer Place
Sydney NSW 2000
DX 10216, Sydney Stock Exchange
t + 61 2 9253 9999
f + 61 2 9253 9900

Melbourne
Level 24
385 Bourke Street
Melbourne VIC 3000
GPO Box 2105
Melbourne VIC 3001
DX 30829, Collins Street
t + 61 3 8665 5555
f + 61 3 8665 5500

Brisbane
Riverside Centre
Level 36
123 Eagle Street
Brisbane QLD 4000
GPO Box 3134
Brisbane QLD 4001
DX 105, Brisbane
t + 61 7 3220 7777
f + 61 7 3220 7700

Adelaide
167 Flinders Street
Adelaide SA 5000
GPO Box 65
Adelaide SA 5001
DX 102, Adelaide
t + 61 8 8205 3333
f + 61 8 8205 3300

enquiries@piperalderman.com.au
www.piperalderman.com.au

Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In that the effectiveness
or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility whatsoever for any acts or omissions
resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that you consult your professional adviser.

