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Welcome to the latest edition of the Piper Alderman e-bulletin. This edition focuses on
S t a t e l e g i s l a t i o n f o r GM c a n o l a p r o d u c t i o n , D r a f t M e r g e r G u i d e l i n e s f r o m t h e ACCC ,
the independence of in-house counsel, statutory demands, pre-contractual disclosure
obligations, stay proceedings and the inspection of privileged company records.
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States go their
separate ways on
commercial GM
canola production
South Australia has now joined both Western
Australia and Tasmania in maintaining
its moratorium on commercially grown
genetically modified (GM) crops. Meanwhile,
the moratoria on GM canola in New South
Wales and Victoria have already expired
and will not be extended, clearing the way
for the controversial crop to be sown in
those states for the 2008 season. Corporate
Partner Simon Venus looks at the legislative
background and the recent developments in
South Australia.
The controversy over GM canola shows
no signs of abating with the announcement
on 17 April 2008 that the South Australian
Government had moved to extend the ban
on GM crops in that state. This is despite
the recommendation from the Genetically
Modified Crop Advisory Committee that
the moratorium should be lifted in South
Australia.
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To understand the current environment,
it is worthwhile turning the clock back to
2003 and reflecting on what gave rise to
the moratoria on GM canola in the first
place.
The Commonwealth established a national
regulatory scheme under the Gene
Technology Act 2000 that seeks “to protect
the health and safety of people and protect
the environment by identifying risks posed
by or as a result of gene technology, and
by managing those risks through regulating
certain dealings with Genetically Modified
Organisms”.
The Office of the Gene Technology
Regulator (OGTR) is the body that
manages this scheme.
In 2003 the OGTR approved the
commercial release of two varieties of
genetically modified canola, namely, Bayer
CropScience’s InVigor® and Monsanto
Australia’s Roundup Ready®. The
purported benefits of GM canola include
its resistance to some herbicides, such
as glyphosate, used as broad acre weed
control.
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The basis of the OGTR’s decision to release the
varieties was its conclusion that they posed no
greater risk to human health or the environment
than conventionally bred canola. GM canola is
the first GM agricultural crop used primarily as a
food that has been approved for general release
in Australia. GM cotton was introduced in 1996
and is already grown widely in New South Wales
and Queensland.
Following the OGTR’s decision, the states and
territories, except Queensland and the Northern
Territory, enacted GM crop moratoria legislation
preventing the commercial production of GM
crops. Queensland and the Northern Territory
did not follow suit as the climate is not conducive
to growing canola in those areas anyway. The
legislation established state-based regimes
which, in general terms, included power for a
designation by executive order under which parts
or all of a state could be declared as areas where
specified activities involving GM crops could be
controlled or prohibited.
For example, the relevant Act in South Australia
is the Genetically Modified Crops Management Act
2004. The South Australian moratorium was
implemented by the Genetically Modified Crops
Management (Designation of Areas) Regulations
2004. By that executive instrument, the whole
state of South Australia was designated as
prohibited for the purposes of cultivating GM
crops. The regulations expired on 29 April 2008.
In the lead up to that date, the moratorium was
the subject of an extensive review undertaken
by the Genetically Modified Crop Advisory
Committee.
One of the key recommendations of the
Committee was that the moratorium should
in fact be lifted and that, with the exception of

Kangaroo Island, the cultivation of GM canola
should be allowed in South Australia. The
Committee received over 200 submissions and
almost 500 letters both for and against growing
GM crops. The Committee recommended the
lifting of the moratorium in South Australia.
However, Cabinet decided not to follow the
Committee’s recommendations and instead
considered what it saw as “significant market
signals” that maintaining the status quo would
be a more responsible position to take. The
moratorium in SA will continue indefinitely
beyond 29 April 2008.
In Victoria, the moratorium under the Control
of Genetically Modified Crops Act 2004 expired
in February 2008 and in New South Wales the
Gene Technology Act 2003 (GM Crop Moratorium)
expired in March 2008, clearing the way for the
commercial production of GM canola crops in
those states.
In Western Australia the Seeds Amendment Bill
2007 was introduced into Parliament in August
of last year. Under that legislation, the Minister
has power to declare GM seed to be ‘prohibited
seed’ and it will be an offence to import, sell or
be in possession of prohibited seed in Western
Australia for the purposes of cultivation.
The Australian Capital Territory reviews its
moratorium legislation of GM crops annually,
meanwhile, Tasmania’s review is continuing and is
not expected to be completed until 2009.
The debate on commercial production of GM
crops has polarised many in the farming and food
industry. Claim and counter-claim abound over
productivity gains, the effects on Australian soft
commodity exports and the palatability for GM
foods by consumers. The political imperative
appears to be a key driver in the states’ decisions,
as evidenced by the South Australian Cabinet’s
decision to go against the recommendations of its
advisory committee.
The Australian Bureau of Agriculture and
Resource Economics (ABARE) has weighed
into the debate in its report on GM crops in
emerging economies and its impact on Australian
agriculture. ABARE notes that if Australia adopts
GM oil seeds and wheat, there will be a gain to
Australian export competitiveness and market
world shares, leading to higher agriculture
exports and economic activity in Australia. The
ABARE report cites the fact that GM crops
have been adopted in many major agriculture
countries covering more than 114 million
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hectares of agricultural land in 2007. More than
90% of cotton produced in Australian is from
GM varieties according to ABARE, the majority
of which is exported. ABARE says “Australia will
forego significant economic gains by delaying the
introduction of GM crops if emerging economies
continue to increase their uptake of GM crops”.
How the future will play out for GM canola
production in those states which have maintained
their moratoria is uncertain. If past experience is
anything to go by, it seems almost inevitable that
issues of cross-border contamination will arise.
From a legal perspective, this could well give
rise to claims involving the courts and highlights
that those conducting business in the agricultural
sector, including allied industries such as grain
storage, handling and transport, would do well to
assess their exposure to GM canola as a part of
any prudent assessment of their risk profile.

Australian Competition
and Consumer
Commission (ACCC)
update Draft Merger
Guidelines releases
The ACCC published its 2008 Draft Merger
Guidelines (Guidelines) for consultation, on
8 February 2008. The Guidelines replace those
released by the ACCC in 1999, subsequently
updated in 2006. Dispute Resolution Associate,
Mitch Coidan, explains the Guidelines.
Although these guidelines are not legally binding
on merging parties, they are intended to provide
entities engaging in merger activities with a
guideline the ACCC will apply when considering
whether a merger has the effect, or likely effect,
of substantially lessening competition in a market
in contravention of section 50 of the Trade
Practices Act 1974 (Cth) (TPA).
The Guidelines proposed for 2008 differ
substantially from those released in 1999.
Significant changes include:
 Introduction of a new market concentration
test, to replace the existing “safe harbour”
threshold.
 New voluntary notification thresholds.
 Confirmation by the ACCC that it prefers
divestiture undertakings to be implemented
before, or upon completion of, a merger.
 Confirmation that the ACCC will exercise
its rights to internally review company
documentation when assessing a merger.
The ACCC intends to move away from the “safe
harbour” threshold it established in the 1999
guidelines, and now intends to have regard to the
market concentration of an entity calculated by
reference to its market share, firm concentration
ratios and Herfindahl-Hirschman index (HHI).
The HHI requires adding the sum of the squares
of the market share of each entity in the relevant
market. The absolute level of HHI indicates the
level of concentration post-merger, while the
change in the value of the HHI reflects the change
in the concentration as a result of the merger.
The ACCC considers a market with a HHI value
of greater than 2,000 to be “concentrated”.
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In general terms, this is a move away from
threshold tests which place greater emphasis on
capital thresholds in the regulation of merger
activities.
The Guidelines also establish a threshold for
instances where merger parties should engage in
open, yet confidential, communications with the
ACCC about intended merger activities. Such
instances are said to include:


where substantial numbers of customers of a
merger entity consider the products of the merger
parties to be so closely ‘substitutable’ that the
merger parties represent both their first and
second choices; or



a target has experienced rapid increase in its
market share in recent times which has resulted in
an increase of innovation or lower prices than its
competitors in one or more markets in which the
merged entity would operate; or



the ACCC has specifically indicated that intended
mergers in a specific industry require disclosure
about the details of the arrangement to the
ACCC.

The new notification thresholds are open to
wide interpretation, and in certain circumstances
are highly subjective. For example, determining
customer attitudes to particular products in
a specific market with any certainty could be
fraught with empirical problems. However, the
final guidelines may provide insight into how these
thresholds may be triggered and/or function.
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The Guidelines also reaffirm the importance
of, and the procedure for, providing divestiture
undertakings. Such undertakings are provided to
remedy the competitive detriments of a merger,
either by creating a new source of competition or
strengthening an existing source of competition
through the disposal of assets. To maintain the
value and integrity of divestiture undertakings, the
ACCC has re-affirmed that such an undertaking
should occur on or before the completion of the
merger. This re-enforcement is on account of a
number of recent examples where divestiture
undertakings promised by merger parties failed to
materialise, post-merger.
The Guidelines also appear to intensify the
ACCC’s ability to review internal company
documents when evaluating whether merged
parties are likely to be effective competitors in a
relevant market. Those materials which may be
reviewed include meeting minutes, board papers
and financial accounts.
Although updates to the Guidelines will be well
received by industry, it is likely that merging
entities will experience some difficulties in
understanding exactly when certain thresholds,
such as the proposed notification thresholds, may
be invoked. Parties engaging in such anticipated
merger activities are encouraged to seek early
advice to avoid unnecessary delays and/or
detriment to its merger ambitions.
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Questions raised over
the independence of
In‑House Counsel in
claims for client legal
privilege
Dispute Resolution Senior Associate, Ben Hartley,
and Law Clerk, Jarrod Marchesi, discuss the recent
decision in Rich v Harrington where the Federal
Court of Australia considered the topical question
of the independence of legal advice provided by InHouse Counsel to an employer client.
Ms Rich, a former partner of Pricewaterhouse
Coopers Australia (PwC), alleged that PwC had
unlawfully discriminated against her in breach
of the Human Rights and Equal Opportunity Act
(1986) (Cth) and the Sexual Discrimination Act
(1984) (Cth). Specifically, Ms Rich claimed,
amongst others, acts of sexual discrimination or
harassment by particular Respondents and claims
of victimisation following her complaints of sex
discrimination. PwC’s Office of General Counsel
(OGC) provided advice in relation to Ms Rich’s
complaints. Ms Rich challenged the Respondent’s
claims for legal professional privilege over
advices provided by OGC on the basis that
the relationship between the Respondents and
the OGC did not have the requisite degree
of independence such to give rise to the
privilege and filed a Notice of Motion to seek
production of certain documents over which legal
professional privilege was claimed. While the
Notice of Motion filed by Ms Rich also raised for
consideration the question of waiver of privilege
over external legal advice and common interest
privilege, this article will focus on the important
question of independence of In-House Counsel.
To substantiate her challenge to the claim of legal
professional privilege in respect of the legal advice
by PwC, Ms Rich argued the independence of
the legal advice provided by OGC could not rise
above the independence of the person who held
the position of General Counsel as that person
supervises and carries responsibility for the work
of OGC. In addition, General Counsel was a
partner of PwC and hence the advice given was
not independent as the General Counsel was
both legal adviser and client.
While Ms Rich sought to claim that PwC did
not submit any real evidence in relation to
the independence of OGC, this submission
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was rejected and indeed evidence was given
in relation to the operation of OGC. Justice
Branson was prepared to accept that OGC
had implemented measures to promote
independence from PwC. Some of these
mechanisms included:
 OGC operates as a separate functional unit
within the PwC.
 Separate files are opened within OGC and
marked accordingly.
 Working papers and files are either kept in
a separate and secure OGC area or are in
lawyer’s offices which are capable of being
locked.
 Physical separation in the sense that OGC
is located on an administrative floor and
separated from the business units of PwC.
 The General Counsel did not hold any
management or executive positions within
PwC.
By contrast, her Honour noted that at all relevant
times the person holding the position of General
Counsel was a partner of PwC, the Deputy
General Counsel has been Secretary to the Board
of Partners at PwC and had previously been a
member of the Partnership Amendment Review
Committee and in both roles had provided
professional legal advice as well as incidental
administrative services such as preparation of
agendas.
Page
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Justice Branson considered the nature of the
allegations against PwC and, critically, noted
that the subject matters of Ms Rich’s complaints
were of a character quite different from the
subject matter of legal advice that OGC normally
provided. They concerned, according to her
Honour:
“...matters wholly internal to the firm; that is, the
firm’s culture, its internal decision-making processes
and allegations about the way in which some of the
partners of the firm related to each other. More
specifically, it involved allegations made by one
partner of PwC against other partners in the firm.
The allegations were of inappropriate conduct of
a sexual nature by senior partners of the firm, as
well as allegations against a number of partners
of bullying, harassment and discrimination, and
acquiescence by the most senior leadership of the
firm in such conduct.”

professional privilege. Justice Branson’s decision
suggests that personal matters within the
employer client as opposed to matters of a
purely professional kind (ie litigation, contract
reviews, transactional advice) will be relevant,
more so as in the instant case where the General
Counsel was a partner of the firm, in determining
the question of independence and hence the
availability of legal professional privilege. Although
no decision was made in relation to the measures
adopted by OGC to ensure independence, the
case does highlight the importance of ensuring
that In-House Counsel take steps to ensure
independence from their employer client.
PwC sought to appeal the decision but because
the matter had been resolved by out of court
settlement, the Full Court would not entertain
the appeal.

Justice Branson elected not to reach a conclusion
on the sufficiency of the measures implemented
by OGC to ensure independence from PwC.
Rather her Honour was concerned about
whether the measures outlined above were
sufficient to enable it to give independent advice
in view of the allegations made by Ms Rich against
the partners of PwC. In this respect her Honour
noted:
“As mentioned above, they (the allegations) were
made by one partners against other partners. It
seems uncontroversial that they were of a kind
capable of tarnishing the reputation of the firm
if which OGC is a part. They cast aspersions of a
personal, rather than purely professional kind, on
General Counsel’s partners including those partners
who comprised the leadership of her firm. General
Counsel and Deputy Chief Counsel were themselves
likely to become respondents to the litigation in
prospect. Because of its likely subject matter, that
litigation, should it eventuate, could reasonably be
expected to attract a high level of media interest
if a relatively sensational kind. For these reasons I
conclude that Ms Rich’s allegations were by reason
of their content inherently likely to engage the
personal loyalties and duties and interests of all
partners of PWC - and probably many employees of
the firm as well.”
By reason of the nature and significance of the
allegations made by Ms Rich, the relationship
between OGC and the Respondents was not
sufficiently independent to enable OGC to
give professional detached advice necessary
to support the Respondents’ claim of legal
Piper Alderman e-Bulletin / May 2008
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The latest word on
statutory demands
Dispute Resolution Associate, Lisa Nguyen, reports
on a recent High Court decision regarding the
extension of time for compliance with statutory
demands. This serves as a warning for those wishing
to dispute statutory demands.
A statutory demand (Demand) was served on
Aussie Victoria Plant Hire Pty Ltd by Esanda
Finance Company on the basis that Aussie owed
Esanda more than $400,000 under several
hiring and chattel mortgage contracts. Pursuant
to s459G of the Corporations Act (Act), Aussie
applied for an order setting aside the Demand.
The application to set aside the Demand was
heard by Master Efthim of the Supreme Court of
Victoria who, despite dismissing the application,
extended the time for Aussie’s compliance with
the Demand. Aussie appealed against the orders
of the Master and gave notice of appeal to a
single Judge. However, it did not apply for orders
extending time for compliance with the Demand
past the deadline given by Master Efthim.
After the period for the extended time for
compliance granted by Master Efthim had
expired, but before the appeal to the single judge,
Aussie then applied for a further order extending
the time for compliance with the Demand.
Whelan J dismissed the appeal as well as the
application for the further extension of time.
Aussie then appealed to the Court of Appeal of
the Supreme Court of Victoria. The appeal was
again dismissed, despite the five members of the
Court being divided in their opinion. Maxwell P
and Neave JA held that the time for compliance
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with a statutory demand can be extended after it
has expired. Nettle and Ashley JJA on the other
hand, upheld the earlier decisions of the Court
to the opposite effect. Chernov JA concluded
that the Court was not empowered by the Act
to extend the period for compliance after it had
expired.
Aussie appealed to the High Court on the
question of whether the Act permitted the
making of an order extending the time for
compliance with a statutory demand after the
period of compliance had expired. By majority
(Gleeson CJ, Hayne, Crennan and Kiefel JJ), the
Court dismissed the appeal.
The majority preferred the strict interpretation
of Part 5.4 of the Act, which includes section
459F(2)(a)(i) that fixes the period for compliance
with a statutory demand. After the consideration
of the purpose of Part 5.4 and its provisions, the
majority held that “It would be sharply at odds…to
read the power to extend time for compliance with
a statutory demand as capable of exercise after the
time has expired.”
Kirby J, dissenting, found that the “natural
and textual meaning” should be given to the
interpretation of the Act, specifically to section
459F(2)(a)(i) to allow the Court discretion to
extend the time for compliance with a statutory
demand, including after the initial period for
compliance has expired.
If debtor companies wish to dispute statutory
demands served upon them, they must not delay
in doing so. If a debtor company fails to act within
the period for compliance (or any extended
period), the Court cannot make further orders
extending the period for compliance, and an act
of insolvency is presumed to have occurred.
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Pre-contractual
disclosure obligations
Lee and Anor v Surfers Paradise Beach
Resort Pty Ltd
When selling a community title (or strata) lot “off
the plan” a seller must comply with the provisions of
the Body Corporate and Community Management
Act 1997 requiring pre contractual disclosure to
purchasers, of the proposed terms of engagements
between the Body Corporate and caretaking and
letting agents. Property & Projects Senior Associate,
Nick Prove, explains how the Queensland Supreme
Court has upheld its earlier decision, by reiterating
the nature of changes or inaccuracies in the pre
contractual disclosure which would amount to
material prejudice to a purchaser and hence give rise
to a right of termination.

Woo Nam Lee and Chin Ok Lee (Lee) entered
an off the plan contract in February 2003 with
Surfers Paradise Beach Resort Pty Ltd (SPBR),
a joint venture partner with Sunland Group
Limited, to purchase a residential lot in the ‘Q1’
development at Surfers Paradise.
In June 2003, SPBR sold the caretaking and letting
rights for the residential lots in the development,
to Sunland Hotels & Resorts Pty Ltd (SH&R).
SH&R wrote to the Lees in September 2004
advising them that should they wish to place their
apartment into the “Q1 Letting Pool” they must
Piper Alderman e-Bulletin / May 2008

purchase the “Q1 Homeware and Furniture
Package” which cost $49,900. The trial judge
found that when the Lees entered the contract
in February 2003, they were unaware of any
requirement to buy a furniture package from
the resident caretaker if they wanted to place
the apartment in the proposed letting pool. The
judge also found that it was the Lees intention to
holiday let the apartment.
The Lees tried unsuccessfully to on-sell the
property prior to settlement. SPBR gave notice
that settlement was to occur on 14 October
2005. However, settlement did not take place on
that date or at all. On 8 December 2005 SPBR
purported to terminate the contracts and resold
the apartment. SPBR also claimed it was entitled
to forfeit the deposit of $94,000 representing
10% of the purchase price.

The Lees took action in the Supreme Court
where the trial judge ultimately found that SPBR
were entitled to act as they had in terminating the
contract and forfeiting the deposit.
The Body Corporate and Community Management
Act 1997 (the Act) states that where a contract
is entered for the sale of a proposed lot, yet to
be constructed, a disclosure statement must be
provided which contains a number of specific
matters about the development and future
running of the Body Corporate. Where the
Body Corporate intends to engage a person as
Page
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a caretaker and/or letting agent for the scheme,
the terms of the engagement must be disclosed.
In circumstances where the contract has not
yet settled and the seller becomes aware that
information contained in the first statement
was inaccurate, to the extent that the first
statement would not be accurate if given as a first
statement, the seller must give the buyer a further
statement rectifying those inaccuracies within 14
days. If the buyer does not provide the further
statement, the buyer may cancel the contract if it
has not already been settled and the buyer would
be materially prejudiced if compelled to complete
the contract given the extent to which the first
statement was, or has become, inaccurate.

At the initial trial, the Lees argued that the letting
terms submitted by SH&R were in breach of
the Act, as they were not disclosed in the first
statement. The trial judge held that disclosure
under the Act is only relevant to the terms on
which the Body Corporate intended to authorise
the letting agent to act, and not the terms of an
appointment between a SH&R as letting agent,
and the Lees as individuals. The Lees did not
challenge this point on appeal.
However, the Lees did argue that the draft
caretaking and letting agreement with the Body
Corporate, supplied to them when they entered
the contract in early 2003, was deficient in that it
failed to identify the proposed letting agent, it did
not state the dates between which the agreement
was to run, the lot number of the resident
caretaker’s unit was not provided, nor were the
parts of the common property to be occupied by
the resident caretaker disclosed.
The Queensland Court of Appeal found in a split
2:1 decision, that the variations between the first
draft caretaking and letting agreement and the
final agreement were not materially prejudicial
to the Lees as purchasers. It was also stated
that the onus fell on the Lees in their capacity
as purchasers to prove that they would be
materially prejudiced if required to settle given
the changes made to the content of the first
statement disclosed. In the absence of material
prejudice, SPBR were entitled at settlement to be
paid the balance purchase monies owing under
the contract. The Lees’ fundamental breach was
the failure to tender the purchase price on the
date specified in the contract, given that time was
crucial under the contract terms.
This decision serves to highlight matters relevant
to a purchaser when considering terminating for
inaccuracies between the first statement provided
and the date of settlement. Purchasers must also
be aware that the agreements to which the Body
Corporate are not a party, are not covered by
the Act, and hence protection should be sought
in the contract by expressly setting out the
substance of the letting agents terms proposed
with individual owners.
Developers and vendors selling lots off the plan
should of course exercise care in the content of
disclosure statements and compliance with the
Act.
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The question of stay
of proceedings where
there is an arbitration
agreement
Seeley International Pty Ltd v Electra
Airconditioning BV
Dispute Resolution Senior Associate, Ben Hartley,
and Law Clerk, Melissa Gerada, discuss the recent
Federal Court decision in which the Court refused
to grant a stay of proceedings in the face of an
arbitration agreement.
A dispute arose between the parties to an
Agreement by which the Applicant was
appointed the exclusive distributor of Airwell
products in Australia and New Zealand for a
three year period commencing on 1 July 2007.
The Applicant issued proceedings in the Federal
Court seeking the following:

court shall, by order, upon such conditions (if any)
as it thinks fit, stay the proceedings or so much of
the proceedings as involves the determination of that
matter, as the case may be, and refer the parties to
arbitration in respect of that matter.”
To establish an entitlement to a stay the
Respondent was required to demonstrate the
following four elements:
1

Existence of an arbitration agreement to
which the section applies.

2

One of four requisite foreign elements
referred to in Section 7(1).

3

A proceeding had been commenced in a
court by one party against another party to
the agreement.

4

The proceeding involved the determination of
a matter that, pursuance of that agreement, is
capable of settlement by arbitration.

There was no dispute in relation to the second
and third elements.



Declarations in respect of the proper construction
of the Agreement.



A declaration in the alternative that the
Respondent engaged in conduct that was
misleading or deceptive or was likely to mislead or
deceive under the Trade Practices Act 1974 (Cth)
(TPA).

In relation to first element, the existence of an
arbitration agreement was reflected in clause 20
of the Agreement which stated:

An order pursuant to the TPA to restrain the
Respondent from rejecting any purchase order
submitted by the Applicant in the first year under
the terms of the Agreement.

20.1 If, at any time there is a dispute, question
or difference of opinion (Dispute) between the
parties concerning or arising out of this Agreement
or its construction, meaning, operation or effect
or concerning the rights, duties or liabilities of any
party, one party may serve a written notice on the
other party setting out details of the Dispute.



By Notice of Motion the Applicant sought an
order for summary judgment to be entered
regarding the primary declaratory relief sought,
while the Respondent filed a Notice of Motion
seeking a stay of the proceedings pursuant to
Section 7(2) of the International Arbitration Act
1974 (Cth).
Section 7(2) of the International Arbitration Act
1974 (Cth) provides:
“Subject to this Part, where:
a

b

proceedings instituted by a party to an
arbitration agreement to which this section
applies against another party to the agreement
are pending in a court; and
the proceedings involve the determination of a
matter that, in pursuance of the agreement, is
capable of settlement by arbitration,

on the application of a party to the agreement, the
Piper Alderman e-Bulletin / May 2008

“20. Dispute Resolution

a

Senior management of each party will try to
resolve the Dispute through friendly discussions
for a period of thirty days after the date of
receipt of the notices; and

b

If senior management of each party are unable
to resolve the Dispute under Section 20.1(a),
it shall be referred to arbitration in accordance
with the Rules of the Conduct of Commercial
Arbitrations of the Institute of Arbitrators and
Mediators Australia.

20.2 Pending the resolution of the Dispute under
Section 20.1, the parties shall continue to perform
their obligations under this Agreement without
prejudice to a final adjustment in accordance with
any award.
20.3 Nothing in this Section 20 prevents a party
seeking injunctive or declaratory relief in the case
Page
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of a material breach or threatened breach of this
Agreement.”

relief is sought, the obligation to arbitrate, as set
out in clause 20.1 and 20.1, is a qualified one.

Section 3 of the International Arbitration Act 1974
(Cth) defines the term ‘arbitration agreement’ to
mean an agreement in writing of the kind referred
to in sub-article 1 of Article II of the Convention
of the Recognition and Enforcement of Foreign
Arbitral Awards. The definition of arbitration
agreement under Article II of the Convention
requires an undertaking or commitment by
the parties by agreement to submit “all or any
differences…concerning a subject matter capable
of settlement by arbitration”. Therefore if there
is no obligation by agreement to submit a dispute
to arbitration, it follows that there will be no
arbitration agreement.

In relation to the fourth element, Mansfield J
did consider the present dispute capable of
settlement by arbitration. While the claim
for summary judgement did not include the
alleged breach of the TPA and, as such, it was
unnecessary to determine if this matter was also
capable of settlement by arbitration, Mansfield J
did note that similar claims had been seen to fall
within the scope of the arbitration agreement.

The Applicant argued there was no arbitration
agreement and the subject of the dispute was
not capable of settlement by arbitration. This
argument was largely centred around the scope
and operation of clause 20.3 of the Agreement.

While the Applicant was ultimately successful
in defeating the application for a stay and was
awarded summary judgment, the decision
highlights the importance of precise drafting
of dispute resolution clauses in commercial
documents. Certainly it is usual practise for an
arbitration agreement to reserve the right to seek
urgent relief for the parties, and parties must be
conscious how they express this right relative to
the agreed dispute resolution procedure.

The Respondent argued that clause 20.3 provides
that there is no restriction against an arbitrator
making a grant for injunctive or declaratory relief
and further that the arbitrator may do as such
without the parties’ undertaking the procedural
steps identified in clause 20.1. In addition, clause
20.3 does not expressly refer to injunctive or
declaratory relief being granted by a Court
and clause 25, a jurisdiction clause, was, in the
Respondent’s view, subject to the operation of
clause 20. The Respondent submitted that clause
20 of the Agreement amounted to an arbitration
agreement regarding the issues in dispute and
therefore the Court was obliged to stay the
proceeding.

The application to stay the proceeding was
declined on the basis that it was not considered
that the parties agreed to submit to arbitration
the claim before the Federal Court.

The Respondent’s arguments in relation to the
proper construction of clause 20.3 were rejected.
While Mansfield J accepted it was unnecessary
for this clause to make an express reference to a
grant of power to an arbitrator to award either
declaratory or injunctive relief, it was telling,
when viewed against the arbitration procedure
set out in clause 20.1, that it did not. Further,
Mansfield J indicated that it did not flaunt business
common sense that the parties, having agreed
on a particular mode of dispute resolution,
should then agree a different dispute resolution
procedure in certain, albeit wide, circumstances.
While his Honour did note that clause 20.3 does
not expressly refer to Court proceedings, the
proper construction of the agreement was such
that in certain forms of dispute, where particular
Piper Alderman e-Bulletin / May 2008
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Inspection of
privileged company
records
Dispute Resolution Associate, Florian Ammer,
explains a decision of the Supreme Court
of WA where the plaintiff sought an order
pursuant to s. 247A of the Corporations Act,
2001 (Act) authorising the inspection of a
company’s books. The documents in question
were statements of evidence of a director of
the defendant company. The statements had
been prepared by the company’s solicitors,
were in draft form and had not been provided
to the director or any other employee of the
company.

The main factor relevant to determining
this question was held to be whether
the draft statements were created for
the company’s benefit. It was found that
they were. It was also held that where a
document is created for a dual benefit, one
of which is the company’s, the document
will form part of the company’s books.

The question before Martin CJ was
whether the draft statements formed part
of the company’s ‘books’. Martin CJ held
that they did.

The defendant also argued the draft
statements were subject to solicitor/
client privilege and this should be taken
into account by a court in exercising its
discretion under s. 247A (it was accepted
that s. 247A allows a court to order
inspection of documents notwithstanding
that they may be subject to privilege). The
defendant’s argument was unsuccessful
because no prejudice could be shown to
arise due to the vast array of privileged
material which had already been provided
by the defendant.

The definition of books in s. 9 of the Act
is broad and includes ‘a document’. The
draft statements were clearly covered by
this definition. The question, however,
was whether they were the company’s.

The decision emphasises that whether or
not a document forms part of a company’s
books depends upon the question of
whose benefit the document was created
for.
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Important Disclaimer: The material contained in this publication is comment of a general nature only and is not and nor is it intended to be advice on any specific professional matter. In
that the effectiveness or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts any responsibility
whatsoever for any acts or omissions resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this publication, we recommend that
you consult your professional adviser.
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