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Uncertain future for the big emitters
Corporate paralegal Jonathan Cooper discusses the Rudd Government’s
proposal to reduce Australia’s greenhouse emissions through a cap and trade
scheme which is aimed to enable a price of “carbon” to be established.

Carbon leakage
Carbon leakage describes the process
where political and economic conditions for
investment and production change, causing
production to move offshore. It is not only
‘carbon’ that is leaked, but the ingredients
of economic development that accompany
foreign investment into these industries.
Chief amongst concerns of EITE industries is
that an emissions trading scheme in Australia
would introduce a form of regulatory risk, as
well as increases in input costs, that are not
imposed in other markets. Similar concerns
are being debated in the EU as they plan to
ramp up their emissions trading scheme this
year.

A transitional debate
This scheme may most heavily impact
emissions-intensive industries, which cannot
increase the prices of their exports to
compensate for a carbon price because
international competitors are not subject to
the same strict environmental regulations.
These industries are called emissionsintensive trade-exposed industries (EITE)
and they have become the focal point in the
emissions trading scheme design debate.
EITE industries have a high degree of
energy dependence in production. Key
sectors include cement, liquefied natural gas
(LNG), coal, metals processors and heavy
manufacturers.
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In his March interim report, Professor
Garnaut reasserted the case for
compensating EITE industries:
“Transitional financial assistance (possibly in
the form of free permits) should be provided
to account for distortions arising from major
trading competitors not adopting emissions
limits”
Professor Garnaut has since been equivocal
on this issue.
Achieving categorisation as a EITE and
maximising compensation in the upcoming
emissions trading scheme is a question to
be decided at political level. Industries are
currently jostling for special treatment.
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Although recognising the need for
compensation, in a speech on 6 June 2008,
Senator Penny Wong showed how difficult
it will be to justify compensatory allocations
across EITE industries:
“The point is this: the more emissions intensive
industries who aren’t making a contribution to
emissions reductions through the ETS, the more
“work” needs to be done by those industries
[who] are making a contribution.
In addition, the more compensation or free
permits given to some firms, the harder it is
for others. And the more narrow the coverage
– and the more compensation or free permits
the Government provides - the less capacity we
have to assist families.
None of the decisions are isolated. They are all
linked. Giving relative priority to one or another
inevitably involves a trade off.”
It is likely that every recognised EITE
industry will be treated individually.
While industries are busy espousing their
respective environmental and economic
virtues, guiding principles for allocation
of compensatory permits remain at best
ambiguous. Judging by the position taken
by the previous Government’s Task Group
on Emissions Trading Report, unless energy
companies can offer the government viable
long term solutions, their compensatory
relief will be short lived.
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Not ‘business as usual’ for carbon marketing
Following his article in the June edition of PA e-bulletin on ‘green marketing’,
Corporate senior associate, Domenic Ciancio analyses ACCC guidelines
recently published about such marketing claims.

The ACCC’s new guidance paper, Carbon
Claims and the Trade Practices Act,
alerts businesses to some of the issues
surrounding carbon offset and neutrality
claims in the context of the Trade Practices
Act 1974 (TPA). The TPA contains a broad
prohibition against misleading or deceptive
conduct, as well as prohibitions against
various kinds of misrepresentation. These
prohibitions are susceptible to infringement
by companies who make carbon claims that
are vague, unsubstantiated, confusing or
misleading.

The ACCC has highlighted the
following issues to consider
when making carbon offset and
neutrality claims:

Additionality: A key requirement for
a valid carbon offset is that the project
delivering the relevant emissions reduction
is “additional” to what would have occurred
in the absence of the project. In other
words, the project must go above and
beyond “business as usual” (for example, a
routine upgrade of equipment or changes
in response to a regulatory requirement
cannot be regarded as additional).
Forward credited offsets: Paying for
offsets and having them credited upfront
when they will be produced in the future
carries the risk that the credits may not
eventuate (for example, because the offset
project is damaged or destroyed). This
creates the potential for claims based on
those offsets being unsubstantiated and
therefore misleading.
Double counting: To offset an
emission, the offset credit must be
“retired” in some way. If an offset is
not retired, there is potential for the
same offset to be sold to a second
customer. A “double counted”
offset risks misleading purchasers
of the offset, because the claimed
reduction in emissions
will not have
occurred.
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Low-quality offsets: The quality of
carbon offsets can vary. For example, some
offsets are immediate and permanent,
while others may be slow to produce or
temporary. Buyers of poor quality offsets
may be at risk of misleading consumers
when making carbon offset or neutrality
claims based on those offsets. Providers
of poor quality offsets may be at risk of
misleading people about the nature of the
service being provided. It is not appropriate
to compensate poor quality offsets by
“co-benefits”, such as reduction of other
pollutants or reducing reliance on fossil fuels.
Lack of standard meaning: There is no
universally accepted definition of “carbon
neutral”. Because of the uncertainty around
what it means, a claim of carbon neutrality
without appropriate explanation may risk
misleading consumers. An example is giving
the impression of having taken account of
all types of emissions (direct emissions,
indirect energy emissions and other indirect
emissions) over the entire life cycle of the
product or service, when this may not be
the case. When using the term “carbon
neutral”, extra care should be used to
ensure consumers are not misled.
Statements about the future:
Marketing claims about future matters, such
as pledges to “be carbon neutral by 2030”
and carbon offsets that may take decades to
realise, such as plant sequestering, should
not be made without reasonable grounds.
Representations about future matters made
without reasonable grounds will be taken to
be misleading.

PB007 0908

[ p u b l i c a t i o n

n a m e ]

Carbon footprint calculations:
There is currently no standard method
of carbon accounting. There is variation
in methodologies used to assess carbon
footprints and the types of emissions
taken account of in determining carbon
footprints. Tools that enable consumers to
calculate their emissions from a particular
activity, such as flying, driving and household
electricity usage, are inconsistent in their
approach to calculation.
Low carbon claims: Without terms of
reference, or a context for comparison,
“low carbon” marketing claims are vague
and could potentially mislead consumers.
Accreditation and logos: Claims which
give the impression of certification, or of
compliance with a particular standard, risk
contravening the TPA in circumstances
where no such certification has been given
or the requirements of the standard may not
have been met. There is a risk of misleading
consumers when using images or logos
that give the impression of environmental
benefits. Caution should be exercised when
using official looking symbols or logos as
these may be taken as independent third
party accreditation.
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Renewable energy: Renewable energy
certificates are not the same as carbon
offsets. One renewable energy certificate
represents 1 megawatt hour of electricity
generated from renewable energy
sources. Equating renewable energy with
greenhouse gas emissions reductions is
not straightforward. Businesses should
exercise caution before using renewable
energy certificates as a basis to make claims
that they are reducing their greenhouse
gas emissions or offsetting their carbon
footprint.
With infringement of the TPA carrying
potential fines of up to $220,000 for
individuals and $1.1m for companies, as
well as a range of other remedies, including
injunctions, damages and corrective
advertising, the issues surrounding carbon
offset and neutrality marketing claims
deserve careful consideration. The ACCC
has indicated that it will vigorously pursue
claims which contravene the TPA.
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A case in point: Recent ACCC
enforcement against Goodyear
Tyres
The recent ACCC enforcement against
Goodyear Tyres highlights the need for
businesses to think carefully about making
claims relating to the carbon emissions
associated with their products or services.
During 2007 and 2008, Goodyear Tyres
made a number of representations regarding
the environmental benefits of its new Eagle
LS2000 range of tyres, including that the
production process resulted in reduced
carbon dioxide emissions and that the
technology used in the tyres reduced the
impact on the environment.
In response to ACCC concern that the
representations were misleading consumers
about the environmental benefits of the
Eagle LS2000 tyre, in contravention of
sections 52 and 53(c) of the TPA, Goodyear
Tyres gave a court enforceable undertaking
to, amongst other things, withdraw all
material containing the representations,
publish corrective notices acknowledging
that the claimed environmental benefits
could not be substantiated and invite
customers who purchased the Eagle LS2000
tyre to seek a partial refund of the purchase
price.
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Update on Waiving Privilege
Dispute Resolution partner, Anne Freeman, discusses the recent High Court decision of Osland
v Secretary to the Department of Justice, delivered on 7 August 2008, in which the appellant, a
convicted murderer, sought access to documents in the possession of the Department of Justice in
relation to her petition for a pardon, which were found to be subject to legal professional privilege
but which privilege the appellant said had been waived in respect to one document.

The document in question was a joint advice
of three senior counsel. It was argued by
the appellant that the substance and gist
of the advice had been disclosed by the
Attorney-General in a press release. The
Victorian Civil and Administrative Tribunal,
which was reviewing the decision of the
Department to withhold access to the
document, found that the document was
privileged and that privilege had not been
waived. The Court of Appeal agreed.
The relevant press release, denying the
appellant’s petition for mercy, included
the following reference to the privileged
document:
“Following consultation with the State
Opposition, I appointed a panel of three senior
counsel, Susan Crennan QC, Jack Rush QC and
Paul Holdenson QC, to consider Mrs Osland’s
petition.
This week I received a memorandum of joint
advice from the panel in relation to the petition.
The joint advice recommends on every ground
that the petition should be denied.”
The alleged waiver arose, not as a result
of an express waiver, but an implied
one, namely that the conduct of the
Attorney-General, in referring to the
recommendations contained in the joint
advice, had acted in a manner inconsistent
with the maintenance of the privilege.
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In the joint judgment of Chief Justice
Gleeson and Justices Gummow, Heydon
and Kiefel, it was found that the purpose of
the press release was to satisfy the public
that due process had been followed in the
consideration of Mrs Osland’s petition
and that the decision was not based on
political considerations. They found that
the Attorney-General was “seeking to give
the fullest information as to the process that
had been followed, no doubt in order to
deflect any criticism, while at the same time
following the long-standing practice of not
giving reasons for the decision”. They found
that it did not involve any inconsistency
with the maintenance of the confidentiality
necessary for the privilege and afforded no
unfairness to the appellant. Their Honours
confirmed that questions of waiver are a
matter of fact and degree.
Justice Kirby delivered a separate judgment
but also concluded that there had been no
waiver of privilege. His Honour agreed that
the question is a matter of fact and degree
and said that this involved a search for the
objective consequence of a party’s conduct
in revealing some, but not all, of the advice.
While considering the appellant’s arguments
not to be without merit, his Honour found
that the press release revealed very little
about the content of the advice and was
done to show that the State had taken a
proper course in considering the petition.
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In the course of his judgment, Justice Kirby
made some obiter remarks about the extent
of privilege under Freedom of Information
legislation, noting that it would be a mistake
to assume that all communications with
government lawyers, regardless of their
purpose and subject matter, would attract
privilege. He noted that advice taken from
government lawyers on issues of law reform
and public policy, for example, will not
necessarily be the subject of privilege. He
warned courts to be on their guard against
the inclinations of lawyers to expand the
ambit of legal professional privilege beyond
what is necessary to fulfil the purpose of the
privilege.
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Tour Disqualification Upheld
Dispute Resolution senior associate, Ben Hartley reviews the Arbitral Award delivered by the
Court of Arbitration for Sport following the appeal by Floyd Landis against his disqualification from
the 2006 Tour de France and suspension for two years following the return of a positive drugs test.

As reported in the March edition of the
PA e-Bulletin, the American Arbitration
Association (AAA), in a split 2-1 decision,
found that Floyd Landis, the winner of the
2006 Tour de France, had committed an
anti-doping violation and stripped him of
his Tour de France title and suspended him
from competition for a period of two years.
Landis filed an appeal with the Court of
Arbitration for Sport (CAS) and the matter
was heard in March in New York with the
Court of Arbitration for Sport delivering its
ruling on 30 June 2008.

Burden of Proof

Prior to the commencement of the hearing,
the parties were required to submit to
the three person arbitration Panel a list of
issues for determination. The appellant,
Landis, provided 17 issues for the Panel to
consider, the majority attacking the veracity
of the testing procedure, but the first
issue for determination was whether the
“USADA [had] establish[ed] to the comfortable
satisfaction that Floyd Landis committed an
anti-doping violation in relation to Stage 17
of the Tour de France.” The United States
Anti-Doping Agency (USADA) on the other
hand limited itself to two issues, the principal
matter being “Did the AAA panel err in finding
that [Landis] committed an anti-doping rule
violation during the 2006 Tour de France?”
The Panel considered that this question
sought to limit its enquiry contrary to CAS
Rule 57 which required a hearing de novo.
Accordingly, the Panel felt it was under a
duty to make an independent determination
of whether Landis’ contentions were correct
and not simply limiting itself to assessing the
correctness of the prior award.

The presumption in favour of WADAaccredited laboratories was rebuttable in
the event the athlete, in this case Landis, was
able to establish that a departure from the
International Standard had occurred. The
relevant burden of proof in such a case was
on “a balance of probability”.
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Having made this determination, the Panel
set out the relevant burden of proof.
Crucial to the Panel’s eventual award was
article 3.2.1 of the World Anti-Doping
Authority Code (WADA Code) which
states:
“WADA-accredited laboratories are presumed
to have conducted Sample analysis and
custodial procedures in accordance with the
International Standard for laboratory analysis.”

“Proving some alternative
standard and its breach is of no
consequence in attempting to
rebut the presumption favouring
the laboratory.”
The Panel rejected each of Landis’
arguments on the crucial scientific matters
underpinning the testing procedure including
quality control, linearity, peak identification
and chromatography, finding that Landis had
failed to rebut the presumption set out in
article 3.2.1 of the WADA Code. Indeed,
the Panel went further in each case and
stated that had there been an ISL violation,
such a violation would not have caused the
adverse analytical finding, or in layman’s
terms, the positive test result.

The Panel considered a number of matters
ranging from scientific issues concerning the
testing procedure, including accreditation,
procedural matters such as chain of
custody and allegations of deliberate
misconduct, including fraud and forgery in
making its determination on the principal
issue in dispute. For the scientific matters
raised during the appeal, the international
laboratory standard (ISL) proved to be
critical. The Panel took the step of making
a preliminary comment on Landis’ expert
evidence on this matter, on the basis that in
the Panel’s view, Landis’ experts offered an
interpretation of the ISL that had the effect
of imposing a more stringent standard, or in
the Panel’s words:
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In a similar manner, the Panel rejected
Landis’ arguments on key procedural
aspects and in particular, the chain of
custody. Landis argued that the laboratory
failed to show a continuous record of
intra-laboratory transfers of his samples
in the sense of possession without
interruption. This argument required
not just consideration of the evidence,
but interpretation of ISL and WADA
documentation dealing with the chain of
custody. On this later issue, the Panel
found there was no ISL violation as the
laboratory technicians had only to comply
with ‘concepts’ found in relevant ISL and
WADA documentation; there was no need
for literal compliance. The Panel found that
the USADA had complied with the concepts
in the relevant documentation and had there
been an ISL violation, the Panel concluded
that it would not have caused the adverse
analytical finding as there was no issue that
the samples in question belonged to Landis
nor was there any evidence that the sample
left the controlled area of the laboratory,
much less any evidence of deliberate
tampering.
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Deliberate misconduct
While the Panel rejected the scientific
and procedural arguments raised by
Landis, it was also critical of Landis and his
representatives regarding the allegations of
deliberate misconduct. In a post-hearing
brief Landis’ Counsel asserted:
“ Landis’ search for the truth in this case has
been obstructed – often with devastating
results – by the presence of bias, inconsistent
and false statements and fraudulent
documents…The decision to include these
arguments was not made lightly and only after
deliberation and careful analysis of the record.
Much of this evidence went unanswered at the
CAS hearing. The search for the truth should
end with the vindication of Mr Landis, not the
affirmation of a litany of best lab practices and
poor oversight.”
The difficulty for Landis was that there was
little or no specific evidence to support
such allegations. Indeed the Panel noted
its surprise that these allegations were
pursued when, by the end of the hearing,
there was no evidential basis, from either
expert evidence or otherwise, to support
such claims. The Panel also registered its
disapproval at the conduct of Landis’ appeal
noting that his Counsel failed to put the
allegations of mis-conduct to witnesses
in cross-examination and considered that
Landis’ experts acted more as advocates
for his cause instead of independent experts
assisting the Panel in reaching its verdict.
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Landis sought an order that the USADA
be ordered to pay his costs on account of
‘litigation misconduct’. This position was
strongly opposed by the USADA which
submitted that Landis’ pursuit of defences
with little or no scientific merit was simply
part of a strategy to “take down the French
lab in an embarrassing way”. In addition,
the USADA submitted that Landis required
a number of witnesses to be present for
cross-examination but did not ultimately
call those witnesses, to the expense of the
USADA which incurred significant costs in
bringing those witnesses to New York for
the hearing. The Panel had a discretion
in respect of costs and ordered Landis to
pay the sum of $100,000 to the USADA
towards its costs of the appeal.

Disqualification stands
The Panel ultimately rejected Landis’ appeal
and found that he had engaged in doping
during Stage 17 of the Tour de France and
confirmed his disqualification from the 2006
Tour de France. The CAS award has been
seen alternatively as vindicating in the fight
against doping in sport or, on the other
hand, a warning to athletes to not challenge
the anti-doping regime. While the appeal
before CAS and the initial hearing before
the AAA did reveal some less than ideal
laboratory procedures, parties should be
mindful to note that arbitration typically
involves a judicial inquiry worked out in a
judicial manner. Sensationalism without
strong and persuasive evidence will not
be sufficient in arbitral proceedings before
tribunals such as the Court of Arbitration for
Sport.
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Does the purchase of software provide source
code rights?
Dispute Resolution partner, Tom Griffith examines a recent Federal Court
decision in Centrestage Management Pty Ltd v Riedle as to whether the purchaser
of computer software purchased the source code of the relevant software
program, or was merely licensed to use the relevant program.
The case concerned the development of a
software program to be used by the Salvation
Army for its home collection services.
A dispute arose between the original author of
the computer program and a contractor who
was engaged to upgrade the program. The
contractor refused to provide a copy of the
source code to the author for the program
following the upgrade. The author, via a
related corporate entity, sought extensive
relief against the contractor, including
injunctive relief. Part of the case dealt with
the issue of whether the contractor was an
employee (as contended by the author). Both
the Trial Magistrate and Justice Sundberg
on appeal held that the contractor was an
independent contractor and not an employee.
The balance of the case concerned whether
the Trial Magistrate erred in deciding that
while the author’s company had an implied
licence to use the program, that did not
extend to:
 a right to ownership in the program; or
 delivery up of the source code of the
program.
The author’s company argued that there was
an implied term, in the absence of a provision
to the contrary, that under a contract for the
manufacture of a computer program, the
implied licence to the purchaser was a licence
not only to use the program but also to have
access to its source code.
In analysing whether it was necessary to
imply the term contended for by the author’s
company, Justice Sundberg reviewed
Division 4A of the Copyright Amendment
www.piperalderman.com.au

(Computer Programs) Act 1999 (the Act) which
is headed “Acts Not Constituting Infringement
Of Copyright In Computer Program” together
with the second reading speech of the Act
(the Speech) and the Copyright Law Review
Committee’s 1995 Report on Computer
Software Protection (the Report).

Justice Sundberg concluded:
“It is apparent from the Report and the Speech
that Division 4A was constructed on the legislative
assumption that the purchaser of a computer
program will generally not have a licence
conferring a right of access to the source code.”
His Honour noted that there was a limited
scope under the Act for a purchaser to secure
the source code to resolve inter‑operability
problems and to correct errors, but that the
author’s company had not sought to avail itself
of the relevant statutory scheme under the
Act prior to issuing proceedings.
Justice Sundberg concluded that the
implication of the term sought by the
author’s company was not necessary for
the reasonable or effective operation of the
particular contract in the circumstances of the
case.
The case is a timely reminder for purchasers
of computer software that if they wish to
acquire the source code of the relevant
software program and be able to amend or
adapt the relevant program beyond fixing
errors or inter‑operability issues, then express
contractual terms are required in order for the
purchaser to secure that outcome.
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