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Legislature follows the lead of the
Courts in relation to client legal privilege

Over recent years, the Courts have been
increasingly exploring the circumstances in
which legal professional privilege is claimed,
including a consideration of the position of
foreign and in-house lawyers, documents
prepared by third parties and circumstances
leading to a waiver of privilege. On 1 January
2009, the Commonwealth’s Evidence
Amendment Act 2008 and New South Wales
Evidence Amendment Act 2007 came into
force. Those amendments confirm the common
law position, as Dispute Resolution partner
Anne Freeman explains.
The position of in-house counsel and
lawyers who are not admitted to practice
in local jurisdictions has been clarified in
the amendments to the Commonwealth
Evidence Act and to the New South Wales
Evidence Act. In Victoria, the Evidence Act
2008 which contains the same provisions,
has been assented to but has not yet
commenced in operation.
According to the amendments, the definition
of a “lawyer” for the purposes of the
sections dealing with client legal privilege
now includes:
1.

An Australian lawyer

2.

An Australian registered foreign lawyer

3.

An overseas registered foreign lawyer,
or a natural person who, under the law
of a foreign country, is permitted to
engage in legal practice in that country

4.

An employee or agent of a lawyer
referred to above.
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This means that client legal privilege will be
able to be sustained in respect of advice and
communications of a foreign lawyer and an
in-house lawyer, provided that such advice
or communication satisfies the dominant
purpose test.

1.

The substance of the evidence has
been disclosed in the course of making
a confidential communication or
preparing a confidential document or as
a result of duress or deception or under
compulsion of law

Section 118 of the Evidence Act relates to
what is commonly known as “legal advice”
privilege. Prior to the amendments, there
was some doubt as to whether documents
prepared by a third party to assist in the
provision of legal advice (as opposed to
litigation), attracted the privilege. The
amendments to the Acts make it clear that
such advice privilege extends to documents
prepared by a non-lawyer third party for
the dominant purpose of the client receiving
legal advice. Thus documents prepared by
financial advisers, tax agents and valuers,
for example and provided to the client or
lawyer for the purpose of the client receiving
legal advice will be protected, provided that
the dominant purpose test is satisfied.

2.

The disclosure is to another person
relating to a matter in relation to which
the same lawyer is providing or is to
provide professional legal services to
the client and to that other person; or

3.

The disclosure is to a person with
whom the party, at the time of the
disclosure, had a common interest
relating to a proceeding or anticipated
proceeding.

The amendments relate only to the adducing
of evidence in proceedings that have not
commenced before 1 January 2009.

The amendments also confirm the common
law position in relation to the waiver of
client legal privilege, so that if a party has
acted in a way that is inconsistent with the
maintenance of the privilege, privilege may
be lost. A client or party is taken to have so
acted if that party knowingly and voluntarily
disclosed the substance of the evidence
to another person or the substance of
the evidence was being disclosed with the
express or implied consent of the party.
According to the amendments, the party
is not taken to have acted in a manner
inconsistent with the maintenance of the
privilege merely because:
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Queen Elizabeth Hospital v Curtis - Can the Onus
of Proof in Negligence cases be reversed?

Dispute Resolution Solicitor, Jacqueline Rennie
provides an analysis of the recent judgment in
Queen Elizabeth Hospital v Curtis [2008] SASC
344 dated 9 December 2008 which examines
the issue of onus of proof in negligence cases
and highlights the difficult issue of causation
in negligence cases.

Whilst in hospital, the plaintiff’s mother
noticed that she was unable to hear on her
right side. Ms Curtis was examined by an
Ear Nose and Throat Registrar whose noted
indicated that an otogenic focus had been
ruled out. The plaintiff’s hearing was not
tested at this time.

The Facts

The first record of possible hearing loss was
made by the plaintiff’s general practitioner
during a consultation on 7 January 2000. On
24 February 2000 she underwent a hearing
test. This test showed that she had profound
hearing loss in the right ear. She was
referred to an Ear Nose and Throat surgeon
who recorded that she was profound
unilateral deafness in the right ear which was
sensorineural in nature.

On 22 December 1999, the plaintiff Ms
Curtis suffered from symptoms of dizziness,
nausea and headache. The headache
continued and on 29 December 1999
worsened. She consulted her local medical
practitioner who diagnosed a migraine
and was sent home with medication and
instructions that should her condition not
improve she should go directly to the Queen
Elizabeth Hospital. Ms Curtis’ condition
worsened and on 29 December at around
2.15pm she attended Queen Elizabeth
Hospital. At this time she was diagnosed
with a migraine, treated accordingly and was
discharged to home at around 8.00pm.
Over the next four hours Ms Curtis’
condition deteriorated and she again
attended the Queen Elizabeth Hospital at
around midnight. At approximately 1.00am
on 30 December 1999 a presumptive
diagnosis of meningitis was made. She
underwent testing, the results of which
were strongly indicative of meningitis and
antibiotics were administered.
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It was agreed at first instance that Ms Curtis
had contracted bacterial meningitis (which
was initially in dispute). This was significant
as the medical evidence established that loss
of hearing is the most common disability
caused by bacterial meningitis.

outlined the function of an emergency
department in the diagnosis of meningitis
and the symptoms which medical officers
should have been considering. It is evident
that Ms Curtis was suffering from a number
of these symptoms.
Dr Raftos stated that Ms Curtis’
presentation on 29 December 1999 was
“… very suggestive of a sinister headache
(either intracranial haemorrhage, a
meningeal infection or a tumour)”. Dr Raftos
stated that the only reasonable response to
such a presentation is to confirm or exclude
the potentially life threatening or disabling
causes of headache.
At first instance the trial judge accepted
Dr Raftos’ assessment and found that the
defendant, by its servant or agent, breached
the appropriate standard of care to the
plaintiff in failing to consider a differential
diagnosis of meningitis at an early stage on
her initial presentation.

When considering causation, the trial judge
posed the question “… whether the failure
The Decision at First Instance
to administer antibiotics on the plaintiff’s first
At trial the Queen Elizabeth Hospital
attendance at the Emergency Department
admitted that, though its medical officer,
materially contributed to her hearing loss”.
it had acted in breach of the duty of care
The judge referred to the comments of King
owed to Ms Curtis in the making of a late
CJ in Brikholz v Gilbertson (1985) 38 SASR
differential diagnosis of meningitis, and that
121 in which case indicated that a failure
the consequent delay in implementation of
to take precautions substantially increased
an appropriate treatment program led to the the risk of contracting a disease. The judge
relevant injury.
considered that the same principles were
applicable in Ms Curtis’ circumstances,
A number of reports from medical
where failure to administer treatment at an
specialists in emergency medicine were
early stage substantially increased the risk of
tendered and their evidence given. Dr John
the damage that the plaintiff suffered.
Raftos, a specialist in emergency medicine
2
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The trial judge found that the plaintiff had
established causation. (ie that the negligent
act or omission caused the damage suffered.

The Decision on Appeal
On appeal the Queen Elizabeth Hospital
submitted that the Judge had erred in his
approach to causation. Queen Elizabeth
Hospital alleged that the onus of proof had
been reversed by the trial judge. It was
contended by Queen Elizabeth Hospital that
the trial judge at first instance had wrongly
applied the principle that when proof
that injury had occurred within an area of
foreseeable risk was established, causation
was established unless the defendant was
able to prove the contrary.
Ms Curtis submitted that there was no
universal rule in relation to establishing
causation and that there was no satisfactory
formula to resolve all cases. Of particular
relevance was the submission that all
inferences that may be drawn need to
be assessed, but ultimately, the question
whether the breach of duty was a material
cause needs to be answered. Ms Curtis
contended that the evidence established a
direct causal link between the breach of duty
and the hearing loss sustained by Ms Curtis.
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Legal Principles
In judgment, (Gray J with David J) examined
the relevant legal principles relating to
causation. Their Honours noted in their
opening remarks that “Courts have grappled
over many decades with the formulation of
tests to reach a just and fair solution to the
issue of causation. It has been established that
the courts are not concerned with scientific
causation, or issues of strict logic or philosophy.
The courts have emphasised that it is a matter
of reaching a just and fair conclusion in the
particular circumstances” [29].
Their Honours held that in the current
case, “At its most general, the scope of duty
was to meet the standard of care observed
by competent medical practitioners in the
diagnosis of medical conditions and the
implementation of appropriate treatment.
More particularly, in the present case the
scope of duty was to meet the standard of care
observed by a competent medical practitioner
in the area of emergency medicine, to make
a differential diagnosis of meningitis and to
provide treatment to avoid or minimise the risk
of mortality or permanent disability” [34].
It was noted on appeal that this case was
one in which the hospital had failed to
act, and that Queen Elizabeth Hospital
was under a legal obligation to take
precautions to protect Ms Curtis from
the risks associated with the illness of
meningitis. Further it was held that by
omitting proper treatment, the hospital
substantially increased the risk of Ms Curtis’
loss of hearing. It was stated that “In these
circumstances, when the loss of hearing has
3

in fact occurred, the law treats that increasing
risk as sufficient basis, in the absence of
evidence showing how meningitis occurred,
for an inference that the omissions of proper
treatment materially contributed to Ms Curtis’
hearing loss”.
Kourakis J in a separate judgment examined
the issue of causation largely in the same
way as Gray and David JJ. Kourakis J stated
that “A tribunal of fact will often conclude that
a breach of duty caused a particular injury by
applying its common sense and experience of
the real world to the evidence of the occurrence
of the injury and the events that preceded it”
[122].
Kourakis J examined the decision of
Speigelman CJ in Seltsam v McGuiness
and Another (2000) 49 NSWLR 262 and
concluded that it was not acceptable that a
plaintiff should be excused from establishing
that an injury did not pre-exist the
defendant’s negligence where it is difficult to
do so because of a poor state of scientific
knowledge. It is stated that to do so would
impose an onus to disprove on
the defendant.
The appeal of Queen Elizabeth Hospital
was dismissed. The case shows the
preparedness of the majority of the Court to
find causation where there were gaps in the
relevant scientific evidence. However, it is
likely that Courts will continue to assess the
need to apply a strict test of causation on a
case by case basis.
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ASIC lifts ban on covered short selling for
non-financial securities but extends ban for
financial securities

Senior Associate Craig Yeung and lawyer
Kylie Barrie provide an update on ASIC’s
stance on short selling.

Background
On 13 November 2008 the Australian
Securities and Investments Commission
(ASIC) announced that the ban on covered
short selling of non-financial securities
would be lifted from opening of trade on
19 November 2008. However, the ban on
covered short sales in financial securities
would continue until 27 January 2009, which
was consistent with many other jurisdictions.
Short selling is an activity where a person
enters into an agreement to sell a security
that the person does not currently own.
There are two types of short selling
transactions - naked and covered. A naked
short sale occurs when a seller does not
own and has not borrowed or arranged to
borrow securities at the time of sale but
intends to purchase or borrow securities in
order to meet its obligations.
A covered short sale on the other hand
occurs when the seller has arranged to
borrow the security in order to meet
its obligations prior to entering into the
arrangement to sell the security.
ASIC had originally placed a 30 day ban
on covered short selling of non-financial
securities on 21 September 2008 but
extended this ban for a further 28 days
due to market conditions.

www.piperalderman.com.au
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ASIC announced that the following would
take effect from Wednesday, 19 November
2008:
•

•

•

covered short sales of non-financial
securities would be permitted
the ban on covered short selling of
financial securities would continue until
27 January 2009. Financial securities
are those comprising the S&P/ASX 200
financials and five additional securities
(being those with APRA regulated
businesses)
existing exemption for covered short
selling would continue in relation to
financials

An important aspect of the disclosure and
reporting framework is the requirement for
a broker to ask a client whether a sale is
a “long sale” or “short sale”. Clients must
inform their broker if a sale is a short sale.

Accordingly:
•

trading participants will report to
ASX each day all short sales including
exempt covered short sales in financial
securities. A daily report must be
submitted by 9am for short sales
executed up to 7pm the previous
trading day

•

ASX trading participants should advise
ASX that they have advised their
clients to disclose short sales at the
time the sale is requested and will
take reasonable steps to reinforce this
obligation.

the facilitation of the sale of securities
being recalled from a stock-lending
program (whether or not they are
financials) would also continue.

Reporting and disclosure

Further, the reporting to ASX will be made
in conjunction with reporting to the market
as follows:

On 19 November 2008 ASIC and the
Australian Securities Exchange (ASX)
introduced a disclosure and reporting regime •
in order to provide additional transparency
in relation to short selling of Australian
securities.
•
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ASX will report short sales to the
market after 9am the next trading day.
The report will show, by security, the
total volume of short sales executed on
the previous trading day

Current status
On 21 January 2009 ASIC announced that
it would keep the ban on covered short
selling of financial securities in place until
6 March 2009.
While the UK Financial Services Authority
lifted its short selling ban on certain financial
securities on 16 January 2009, ASIC noted
the recent increase in volatility in financial
stocks in overseas markets and decided to
keep the ban in place. ASIC stated that it was
“not in a position to assess if the resumption
of short selling in the UK was coincidental or
contributed to this volatility and if so, to what
extent.”
ASIC further explained that it “needs time
to examine these latest developments…
[and to] assess the markets more carefully
to determine the role of short selling and
aggressive or predatory practices and whether
there are similar risks for Australia when the
ban is lifted.”
Accordingly, ASIC stated that it will keep
the position under review and will make
its decision for 6 March 2009 closer to
that time.

the daily report will include exempt
covered short sales in financial
securities.
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Draft Gaming Machines
(Miscellaneous) Amendment Bill 2008

A number of States are considering the reform
of current legislation governing Poker Machine
Entitlements, and in particular the vexed issue
of the value to be ascribed to a poker machine.
The issue is of considerable concern both to the
Hotel Industry and to the community at large.
Corporate Associate Jonathan Dodd reviews
proposed reforms in South Australia: Could
they be the blue print for other states?

Gaming Machine Entitlements
The Department of Treasury and Finance
(SA) has released the Draft Gaming
Machines (Miscellaneous) Amendment Bill
2008 (the Bill) and the Draft Amendments
to the Gaming Machines Act 1992 (SA)
Consultation Paper.
One of the major policy initiatives addressed
by the Bill is accelerating the reduction in
the number of gaming machines operated in
Licensed venues in South Australia. This is
to be achieved by reducing the number of
Gaming Machine Entitlements (GMEs) held
by Licensees.

Gaming Machine Entitlements What are they?
GMEs provide the holder of a Gaming
Machine Licence with the right to operate
gaming machines. Each GME allows the
Licensee to operate one gaming machine.
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GMEs were introduced by the Gaming
Machines (Miscellaneous) Act 2004 which
established a system to decrease the number
of gaming machines in South Australia
by 3000. 2,168 gaming machines were
removed when GMEs were first issued.
GMEs can currently only be bought and sold
through the trading system which is designed
to allow for the further reduction of GMEs.

The Current Trading System
The Gambling Machines Act 1992 (SA) (the
Act) establishes a set price of $50,000.00
(plus GST) for each GME. The Act requires
willing purchasers to submit applications to
offer to purchase GMEs at that price.
Trading of machines can only occur during
a “Trading Round”, the timing of which is
determined by the Liquor and Gambling
Commissioner.
The system provides for willing vendors of
GMEs to offer their GMEs for sale. 25% of
the total number of GMEs offered for sale
are withheld to achieve the reduction of
the number of GMEs. The withholding of
GMEs is intended to continue until the target
reduction of 3000 GMEs has been achieved.
The remaining “pool” of machines is
allocated to purchasers at the set price.
If there are more applications to purchase
GMEs than are available for allocation, GMEs
are allocated evenly amongst purchasers,
or by random ballot if there are too many
purchasers.
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As purchasers only pay the set price for
the GMEs in the pool after the reduction,
the total amount of money available for
distribution to vendors is also reduced in
accordance with the reduction. This means
that, at best, vendors only receive 75% of
the “value” of the GMEs they offer for sale
(ie, at best $37,500.00).
The relatively low value of the GMEs has
caused the demand for GMEs to outstrip
supply, as holders of GMEs currently have
little incentive to sell.

Draft Gaming Machines
(Miscellaneous) Amendment
Bill 2008
The Bill is intended to increase the
willingness of holders of GMEs to sell during
Trading Rounds (and therefore accelerate
the reduction of GMEs) by removing the
fixed price of $50,000.00.
In addition, it is proposed that the Act
be amended to make transfers of GMEs
through the trading system exempt from
Stamp Duty (clause 22(4) of the Bill.
It is proposed that new regulations will
establish a new variable price trading system.
The Consultation Paper states that if the
amendment is passed, it is proposed that the
regulations would involve buyers indicating
how many GMEs they wish to buy and the
maximum price they are willing to pay, and
vendors indicating how many GMEs they
are willing to sell and the minimum price
they are willing to accept. The regulations
would also be subject to a six week public
consultation period.
PB007 009
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Mortgagee and receivers to think
twice before selling

Corporate Partner Craig Wappett and lawyer
Alison Blyth consider the ramifications of recent
Queensland legislative changes that strive to
protect the interests of mortgagors.
New property legislation in Queensland,
the Property Law (Mortgagor Protection)
Amendment Act 2008 (Qld), affects the
obligations of mortgagees and receivers
when selling a mortgagor’s principal place
of residence in Queensland.
The new legislation, which amends the
Property Law Act 1974 (Qld) section 85,
commenced on 12 December 2008, and
provides that mortgagees selling under
power of attorney and receivers acting
under powers delegated by a mortgagee,
must satisfy minimum requirements with
regard to:
•

advertising

•

selling by auction, “unless it is
appropriate to sell in another way”

•

obtaining reliable evidence of the
property’s value

•

maintaining and repairing the mortgaged
property.

Corporate Partner Craig Wappett said,
“The changes may create unexpected issues
for mortgagees and receivers who sell
residential property located in Queensland
and they should familiarise themselves with
what is required.”
“Parliament introduced the changes hastily
to protect mortgagors from “fire sales”
where mortgagees were alleged to be selling
repossessed property below market value
to reclaim money for their own costs, and
disregard the interests of mortgagors.”
The new obligations on mortgagees and
receivers are consistent with their existing
obligations under the Corporations Act 2001
(Cwlth) section 420A.

The changes apply to mortgages regardless
of when they were made, but not if, before
the Act commenced, the mortgagee or
receiver was entitled to exercise the power
of sale.

www.piperalderman.com.au
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The only way is up? Not in Queeensland
retail leases: Ratchet Clauses prohibited

Property Senior Associate Nick Prove discusses
the impact of a recent Queensland Supreme
Court Decision prohibiting ratchet clauses in
retail leases.
Hurren & Anor V Keencrest Pty Ltd & Anor
[2008] QSC194 is a recent Queensland
Supreme Court decision that rules out
the possibility of Landlords using ‘ratchet
clauses’ in retail leases to ensure that
rent reviews could only result in the rent
remaining the same or increasing.
This decision has proved significant
considering the NSW Retail Leases Act
and equivalent legislation in SA, VIC, WA,
NT, and the ACT have all passed laws that
expressly prohibit the use of clauses which
allow for rent to increase but not decrease.
Whilst it was determined that no specific
provision exists in the Qld Retail Shop Leases
Act (Act), the Court interpreted sections
27 and 36 if the Act in such a way so that
the use of a ratchet clause would breach
the Act. Daubney J concluded that the fact
that ‘ratchet clauses’ are not specifically
addressed in the Queensland legislation does
not necessarily preclude a conclusion that
they are nonetheless prohibited by the more
general restrictions contained in ss27 (4-5)
and 36 (d-e).
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This case concerned an application brought
by the landlords to have specific provisions
of the lease between themselves and the
respondent tenants declared valid. The
court was asked to declare that the clauses
dealing with the consumer price index (CPI)
adjustment, the term of the renewed lease
and the rental for further term were all valid.
The CPI clause provided a formula to
calculate the yearly rental for the second
and each succeeding rental year. The
clause stated that the formula could be
used provided always that the yearly rental
determined would not be less than the
yearly rental payable in the preceding year.
A further clause provided that if there was
no increase in the CPI as at the date of
recalculation of rent, the tenants would pay
the same rental as was payable during the
rental year immediately preceding the date
of recalculation.
The lease also provided that if the CPI was
discontinued or modified resulting in the
formula not being an appropriate method
of calculation, an independent valuer could
be appointed to determine the rent, on
the condition that the yearly rental payable
during any rental year may never be less
than the rental payable for the relevant
immediately preceding rental year.
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The other lease clauses for determination
referred to the terms and rental for the
further period(s). These clauses provided
that the tenant may renew the lease if
certain conditions were met including that
the rent for the first year of renewal would
be determined by a valuer (if the parties
couldn’t first reach an agreement), however
again provided always that the rental for the
first year of the renewed term would not be
less than that payable during the immediately
preceding rental year.
Justice Daubney considered that whilst
there were superficial differences between
the clauses that had been identified for
determination the differences were not such
that required independent consideration
of the two clauses.

Daubney J - questions to
be answered:
“real question…is whether the provisos seeking
to prevent the CPI or market-based calculations
resulting in decreased rent can be said to be
methods of calculation or basis for review in
their own right’”
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This question was considered in a decision
of the Retail Shop Leases Act Tribunal in
1998, and also by Brabazon DCJ in Oz Sushi
Pty Ltd v Lloyd Bennett and Associates in 2002.
In the Tribunal decision the Chairman of the
Tribunal held that “…the ordinary meaning of
the words ‘basis for review’ do not apply to a
provision which in effect means that rent is not
reviewed, but that a provision is made that a
previous rental applies..”.
The Chairman further held “...That section
is a so called ratchet clause providing for
movement in one direction only. Such a clause
is made void...”.
The case of Oz Sushi considered the
explanatory notes to the Retail Shop Leases
Bill 1994 as well as the ministers second
reading speech. Brabazon QC DCJ said “There is no need to turn to the extrinsic
materials to see what is meant by s 27. If the
reviewer is told to look at the CPI Index, or at
the current market rent, and also told that the
rent must no go down, then the review must be
made using two basis…Ratchet clauses are to
be forbidden, and so they are described as a
basis for review.”
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Daubney J didn’t believe the operation
of the relevant statutory provisions to be
quite as clear as Brabazon made them out
to be. Daubney J considered that whilst
there is nothing inherently ambiguous in
the terms ‘method of calculation’ or ‘basis
of review’ there was certainly at least
some doubt in respect of their application
to so called ‘ratchet clauses’. Therefore,
Daubney J considered the explanatory notes
and the Ministers second reading speech.
The explanatory notes provided that the
(proposed) clause would prohibit the use of
‘ratchet’ clauses (where rent can rise but not
fall, and multiple rent review clauses where
rent is reviewed by reference to two or
more bases and/or method resulting in the
highest rent being selected).
Daubney J found that the clauses should
be considered as methods of calculating
changes in the rent. Therefore the lease
contained two methods of calculating
rent. Pursuant to clause 36 of the Act a
provision of a retail shop lease is void to the
extent that it (e) provides for the rent of the
leased shop to change on a particular review
of the rent in accordance with whichever of
2 or more methods of calculating the change
would result in the higher or highest rent. The
leases clauses in question were accordingly
deemed void, and the tenant was permitted
to counter-claim for monies paid through
the operation of those clauses.

9
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Horticulture Code and New Plant
Protection Legislation

Corporate Partner and Head of Piper
Alderman’s Agribusiness Practice Group,
Simon Venus, looks at recent activity by the
ACCC in relation to compliance with the
Horticulture Code and new plant protection
legislation in the form of the Plant Health Act.

ACCC Vigilant on Horticulture
Code Compliance
Recent enforcement activity by the ACCC
has brought with it a timely reminder about
compliance with the Horticultural Code
of Conduct, this is despite amendments to
the Code in the offing following the ACCC
grocery prices inquiry.
Introduced in May 2007, the Horticulture
Code regulates trade in horticultural
produce between growers and “traders”,
being merchants (who buy produce and
on-sell it) and agents (who sell on behalf of
growers). “Horticultural produce” includes
unprocessed fruit and vegetables, nuts, herbs
and other edible plants. The Code does
not cover nursery products which include
trees, shrubs, seeds and bulbs, propagating
material and plant tissue cultures and cut
flowers and foliage. Nor does it apply to
produce which is bought to be processed
(such as by juicing or preserving) or
exported or sold by retail by the trader.
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The purpose of the Code is to encourage
greater clarity and commercial transparency
between growers and traders. One focus of
the Code has been to stamp out practices
where wholesale buyers of produce have
refused to pay a fair price after taking
delivery on the basis of sometimes spurious
claims that the produce did not meet quality
standards. Growers were thereby forced
to take a lower price rather than see their
produce spoil.
The Horticultural Code is a mandatory
industry code for the purpose of the Trade
Practices Act and has force of law because of
section 51AD, which makes it an offence for
a corporation to contravene an applicable
industry code.
Key content of the Code includes
requirements that:
•

terms of trade must be published

•

growers and traders must use written
agreements

•

traders should be clearly identified as
either agents or merchants

•

price is to be agreed in writing.

An independent assessment is also available
on transactions and low cost mediation is
available if disputes arise between growers
and traders.
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The key requirement for a written
agreement takes the form of a horticulture
produce agreement. The Code mandates a
minimum level of content for a horticulture
produce agreement to be compliant,
including:
•

the requirements (if any) the trader has
in respect of delivery of produce

•

the circumstances (if any) in which the
trader may reject horticulture produce,
including the period, after receiving the
produce, during which the trader must
notify the grower of the rejection and
the consequences of the rejection

•

any quantity and quality requirements.

Recent releases by the ACCC highlight
that the regulator is vigilant on compliance
with the Code. In December 2008, the
ACCC identified breaches of the Code
in Queensland and accepted court
enforceable undertakings from a Queensland
horticultural produce trader, which included
that the trader redraft its horticulture
produce agreement and terms of trade.
In the Murray Brothers case, the relevant
trader was utilising horticultural produce
agreements and terms of trade that did
not fully comply.
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In a separate case, the Federal Court sitting
in Darwin later declared that a merchant
had failed to comply with the Code’s
pricing requirements in its dealings with two
Northern Territory mango growers. Justice
Reeves in the Grove & Edgar case highlighted
that, in circumstances where the Code had
only been in operation for a relatively short
time, the court’s orders would serve to
reinforce the need for traders and growers
to familiarise themselves with the terms of
the Code and to ensure that the comply
with it.
In the Grove v Edgar case, Justice Reeves
made orders by consent including a
declaration that the defendants had failed
to comply with the Code requirement that
it agree in writing the price to be paid for
produce either before or immediately upon
delivery of the produce.
The introduction of the Code has not
been an entirely smooth transition. As
soon as 4 months after its introduction
in May 2007, the Hon. Peter McGauran,
the Minister for Agriculture, Fisheries and
Forestry, announced in September 2007
the appointment of a committee of growers,
wholesalers and market operators to
advise the Australian Government on the
operation of the Code. In March 2008,
that Committee provided a submission to
the ACCC inquiry into the competitiveness
of retail prices for standard groceries
highlighting key issues including the lack of
perception, awareness and understanding
of the Code by industry.
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One of the matters taken into consideration
by the ACCC inquiry was the effectiveness
of the Code, and whether the inclusion of
other major buyers such as retailers would
improve its effectiveness. The ACCC has
since made 13 recommendations to improve
the Code, including 11 recommended
amendments. T he Horticultural Code
Committee is in the process of considering
those recommendations and submissions
from industry.
Despite the potential changes to the Code
mooted in the ACCC recommendations,
the Murray Brothers and Grove & Edgar cases
are a timely warning for growers and traders
(whether merchants or agents) to be aware
of the Code’s existence, the impact it may
have on their business and the documents
and protocols needed to trade within the
Code’s terms. In one of its recent media
releases on the Code, the ACCC said that
it “will not hesitate to act if it has concerns that
a trader is not meeting all of their obligations”.

Agriculture, Food and Fisheries Minister,
Rory McEwen said in a media release
that the new legislation:
“provides for upgraded levels of
protection of plants from pests within
SA, the regulation of the movement of
plant into, within and out of the state,
as well as the control, destruction and
suppression of pests.”
The Act was drafted following extensive
public consultation with industry and
interested parties. Its primary aim is to
protect South Australia’s $1.5 billion fresh
fruit, vegetable, grape and crop industries
from the introduction of pests and diseases
of quarantine concern. Increasing levels
of international and domestic trade, the
movement of people and climate variability
have all been cited as issues which are
increasing risks for plant biosecurity.
The bill updates existing legislation to,
among other things:

Plant Health Act Upgrades
Plant Biosecurity Protection

•

allow for the establishment of an
import verification compliance system

New legislation in the form of the Plant
Health Act was passed by the South
Australian Legislative Council on 5 February
2009. The bill amends the Citrus Industry Act
and the Phylloxera and Grape Industry Act and
repeals the Fruit and Plant Protection Act and
Noxious Insects Act.

•

ensure compliance with national
emergency plant pest response
requirements

•

recognise national arrangements
for interstate plant produce export

•

ensure that South Australia is well
positioned to respond to future
incursions of both pests and diseases
of quarantine concern, and noxious
insects.
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The process for clearing commercially
imported plant produce will be strengthened
by a scheme of registration of commercial
importers and notification requirements.
These notification requirements include
the provision of transport manifests to
the Department of Primary Industries and
Resources and an import verification system.
In addition to the registration and
accreditation requirements, the Act will
have wide ranging implications for importers
of plant materials, including labelling for
mixed wholesale packed horticultural
produce to aid traceability, an expansion in
the role and powers of inspectors, as well
as an increase in the quantum of penalties
and number expiable offences to deter
plant biosecurity breaches.
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