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The Draft Carbon Pollution Reduction Scheme Bill
The draft Carbon Pollution Reduction Scheme (CPRS) Bill has been released
and principally replicates the Government’s policy positions in the CPRS White
Paper. Property & Projects graduate lawyer, Deniz Tas, examines the Bill.

The CPRS is proposed to commence
on 1 July 2010 and incorporates 75% of
greenhouse gas emissions, approximately
1,000 businesses, and covers emissions
from industrial processes, energy
production, transport, and fugitive
emissions from resource extraction
activities. Agricultural activities escape the
reach of the CPRS for now.

Suppliers may transfer this obligation to
large-scale direct emitters via an Obligation
Transfer Number (OTN). Small users
will not be required to quote an OTN or
assume the upstream supplier’s scheme
obligations.

Under the CPRS, operators of facilities
with emissions above 25,000t/year must
surrender one eligible emissions unit for
each tonne of emissions. Eligible units
include:

Although most AEUs will be auctioned,
some will be issued free of charge to assist
eligible EITE activities.

•

Australian emissions units (AEU)

•

units created under the Kyoto
Protocol.

The Bill also enables the CPRS to be
linked with international carbon markets
in the future.

Obligations on upstream suppliers
Suppliers of upstream fossil fuels, such as
LPG, LNG, and CNG must surrender one
eligible emissions unit for each tonne of
emissions from the eventual downstream
combustion of the fuel supplied. This
also applies to suppliers of synthetic
greenhouse gases.

Emissions-Intensive, Trade-Exposed
(EITE) Industries

EITE assistance seeks to reduce carbon
leakage and the degree of harm to
Australia’s international competiveness.
Eligible EITE activities will receive AEUs at
the beginning of each compliance period for
90% of emissions, if their emissions intensity
is above 2000 t CO2–e/$million revenue or
6000 t CO2–e/$million value added in the
specified assessment period. Such activities
include aluminium smelting, cement clinker
production and integrated iron and steel
manufacturing.
Eligible EITE activities will receive AEUs
for 60% of emissions, if their emissions
intensity is between 1000 - 1999 t
CO2–e/$million revenue or between
3000-5999 t CO2–e/$million value-added
in the specified assessment period. Such
activities include alumina refining petroleum
refining, and LNG production.
These rates will be progressively reduced by
1.3% every year.
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Coal-Fired Electricity Generators
Under the Electricity Sector Adjustment
Scheme (ESAS), up to 130.7 million
AEU’s will be dispersed between eligible
coal-fired electricity generators. The ESAS
aims to offset costs faced by generators
under the CPRS and minimise increases in
electricity prices.
Assistance will be determined by the
historical energy output of each generator
between 1 July 2004 and 30 June 2007.
Prior to the delivery of assistance in
2013, all generators that have received
assistance will be subject to windfall gains
review.
Assistance will only be available for
generators that were producing electricity
in June 2007, planned to return to
operation before the end of 2007, or
committed projects as at 3 June 2007.

Development approvals
The CPRS may be of benefit to the
development approval process as consent
authorities may be able to take account
of the CPRS’s requirements of monitoring
and reporting emissions.

The legislative challenge
Whether the CPRS will be in force
by 2010 is unclear. Currently, there is
an inquiry into the Bill by a Senate Select
Committee on Climate Policy which is
to report by 14 May 2009.
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Challenging the Stimulus Package: Part 1
Dispute Resolution lawyer, Jacqueline Rennie, reviews the High Court
challenge to the Rudd Government’s Tax Bonus for Working Australians Act
(No 2) 2009 which legislates for payments of up to $900 to be made to low
income earners in Australia. This is the first of a two part series.
The Rudd Government’s Stimulus
Package, which will provide up to $900
to low income earners, was recently
challenged in the High Court of Australia
on constitutional grounds. Unfortunately
the High Court’s reasons for judgment
have not yet become available.

The legislation
Legislation entitled the Tax Bonus for
Working Australians Act (No 2) 2009
(Cth) (the Act), was assented to
on 18 February 2009. This legislation
was enacted to enable the Federal
Government to make payments to low
income earners in Australia. The Act
provides that a person is entitled to a
payment (to be known as the Tax Bonus)
if in the 2007 – 2008 income year that
person:

The Government primarily relies upon its
taxation powers under the Constitution
to enact the Act but a number of further
powers of the Constitution are relied on,
being the nationhood power, the external
affairs power and the interstate and overseas
trade and commerce power. The Australian
Taxation Office has identified some 7.6
million people who are eligible for payment
under the Act.

The constitutional challenge
Bryan Pape, a University of New England
Law Lecturer, was of the opinion that the
Act was not valid on constitutional grounds.
Mr Pape’s central argument was that the
payment of a bonus did not fall within the
Constitutional tax provisions and could be
characterised as a gift.

•

had a taxable income for that year
which did not exceed $100,000

Mr Pape filed his Statement of Claim on
26 February 2009 alleging that the Act was
invalid for constitutional reasons. Firstly,
the Statement of Claim asserts that any
payments made under this Act “can be
characterised as a gift”. Further it is claimed
that the Act is “not a law with respect
to taxation” and “contains no provision
which lawfully appropriates money for the
purposes of the Commonwealth”.

•

lodged an income tax return for
that income year no later than
30 June 2009.

Mr Pape was granted leave to be heard
by the High Court on 30 and 31 March
of 2009.

•

was an individual

•

was an Australian resident for that
income year

•

had an adjusted tax liability for that
income year of greater than nil

Those earning less than $80,000 in the
2007 – 2008 income year are entitled
to $900. Individuals earning between
$80,000 and $90,000 are entitled to $600
and those earning between $90,000 and
$100,000 are entitled to $250.
www.piperalderman.com.au

The High Court hearing

In an article entitled “High Court says yes
to $900 Bonus” in the Sydney Morning
Herald online on 3 April 2009, Elisabeth
Sexton and Jonathan Pearlman provided
some information on the arguments made
by the Commonwealth and New South
Wales.
Sexton and Pearlman reported that
Stephen Gageler SC, the Commonwealth
Solicitor General responded to Mr Pape’s
challenge by stating that “the Constitution
gave the Federal Parliament the power
to allocate money from the consolidated
revenue fund to be spent for any purpose
‘as determined by the parliament itself’”.
Mr Mark Leeming SC, representing
New South Wales, was reported by
Sexton and Pearlman as stating that the
explicit power in the Constitution for
the Federal Government to make laws
in respect of taxation was sufficient to
validate the bonus. He stated that the
bonus was not a gift as taxpayers had the
right to sue the Australian Tax Office if
they did not receive a payment.
At the time of this publication going
to print, the High Court’s reasons for
their decision upholding the Act as valid
law were not yet available. Payments
are, however, currently being made to
individuals.
When the full judgment of the High Court
is available, a further case update will be
provided in this publication.

Arguments at the hearing were heard
from Mr Pape, the Commonwealth and
representatives from New South Wales,
South Australia and Western Australia.
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Fees changes under new environmental regulations
On 1 January 2009 the Environmental Protection Regulation 2008 (Qld)
Regulation) came into force. Property and Projects graduate lawyer,
Ben Dighton, discusses the impact of the Regulation.

The Regulation contains significant
amendments to the previous regulatory
scheme, the Environmental Protection
Regulation 1998 (Qld), with the principal
changes including:
• A revised list of Environmentally
Relevant Activities (ERAs) as set
out in Schedule 2 of the Regulation.
ERAs that come under the heads
of petroleum and mining and
match certain criteria are set out at
Schedules 5 and 6 respectively.
•

A revised fee structure being
implemented to correspond to the
ERAs.

•

Environmental authorities being
subjected to new guidelines in
administering the legislation and
making environmental management
decisions.

•

Broader authority being reposed in
local governments with respect to
matters relating to environmental
nuisance and water contamination,
amongst others.

Application of the ERAs
The underlying fee mechanism of the
previous legislation is retained to the
extent that entities engaging in an ERA
will be charged an annual fee based on the
environmental risk that ERA is deemed
to involve under the legislation. However
the Regulation has discarded many ERAs,
such as operating a crematorium, or
introduced criteria which, if met, may
exempt an activity from inclusion as an
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ERA. The description of many activities
has also changed and there have been
adjustments in the thresholds designated
to various ERAs.
Each ERA under the Regulation is tied
to the fee structure on the basis of the
environmental risk associated with that
ERA. An ERA is, in many cases, divided into
thresholds and a threshold may be allotted
an added Aggregate Environmental Score
(AES) based on the environmental emission
profile of the activity. The AES is then used
to calculate the fees payable annually by an
entity under Chapter 8 of the Regulation.

Fee Reductions
The adjustment of ERA thresholds
and the allocation of an AES may leave
many industries facing considerable fee
increases under the Regulation. However
there is provision for fees to be reduced
under Chapter 8 of the Regulation. Fee
reductions are available to entities on
three grounds that cumulate to a 50%
reduction in the annual fee payable.
The fee reductions are applied where
an entity:
•

can prove to have an actual emissions
score at least 25% lower than the
emissions score stated to be applied
to an ERA under Schedule 2. This
results in a 20% fee reduction

•

is an approved partner in the business
partnership program established
by the Environmental Protection
Authority. This results in a 10% fee
reduction

•

has a prescribed Environmental
Management System in place
accredited to the international
standard under ASNZ ISO: 14001:
2004. This results in a 20% fee
reduction.

Fee Structure
Not all ERAs are allotted an AES, such as
such piggeries with between 21 and 400
standard pig units or intensive animal feed
lotting where the activity involves 50 to 150
cattle or 350 to 1000 sheep. If an ERA is
not allotted an AES then the annual fee is a
standard minimum of $500. Where an ERA
is allotted an AES, the annual fee payable is
the AES:
•

multiplied by a fee unit of $100 for ERAs
1, 2, 3 and 4, specifically aquaculture,
intensive animal feed lotting, pig keeping
and poultry farming; or

•

multiplied by a fee unit of $200 for all
other ERAs under the Regulation.

Failure to pay the annual fee can result in
the cancellation or suspension of the permit
or approval required to engage in the
relevant ERA.
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Local Government Powers
Another amendment that should be
noted is the devolution under Chapter
7 of the Regulation of greater authority
to local governments with regard to the
administration and enforcement of the
Regulation for environmental nuisance
for commercial and residential property,
noise standards, water contamination
and the ERAs specified in Chapter 7.
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Miles v Genesys Wealth Advisers Ltd –
latest on restraints of trade
Dispute Resolution Partner, Tom Griffith, reviews a decision of the NSW
Court of Appeal which dismissed an appeal from an individual, who had sought
to argue that the restraint of trade clause in his contract of employment with
Genesys Wealth Advisers Ltd (Genesys) was too wide.
Mr Raymond Miles was formerly
employed by Genesys as its Managing
Director. He ceased employment on
30 March 2007. He and Genesys had
executed a Deed of Release on 28
February 2007 setting out the terms upon
which the parties would part company.
The Deed of Release imposed restraints
on Mr Miles’ entitlement to compete
with Genesys for a period expiring on
15 September 2009, in consideration
of certain benefits to be provided by
Genesys.
In the primary proceedings, Genesys
alleged that Mr Miles had breached
the terms of the restraint clause in the
Deed of Release by going to work as
Managing Director of one of Genesys’
competitors. In turn Mr Miles denied that
his post termination activities were in
breach of the clauses and brought crossproceedings seeking declarations that the
relevant clauses were invalid as contrary
to public policy and were not saved by
section 4(1) of the Restraints of Trade Act
1976 (NSW).

Mr Miles’ contract of employment relevantly
contained the following clauses:
“You agree that you will not:
a. for the period from the termination of
your employment to 15 September 2009,
without the prior written consent of Genesys:
i. directly or indirectly engage or prepare
to engage in any business or activity
conducted or carried on or to be
conducted or carried on within Australia
which is the same as, substantially
similar to or competitive with the
business of Genesys in which you
worked at any time during your last
12 months’ employment with Genesys
in any capacity or role in which you
may be able to make use of any part
of the Confidential Information to the
detriment of Genesys, except that you
may directly or indirectly engage in,
or prepare to engage in, any Genesys
practice that you buy into (including the
‘Brown Bulley’ Genesys practice);
…
iii. directly or indirectly solicit, attempt to
solicit or deal with, any Genesys Wealth
Advisers Client with whom you dealt or
to whom you provided services at any
time during the last 12 months of your
employment with Genesys”
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At first instance, Genesys complained
that Mr Miles breached clause 6.1(a)
(i) by proposing to become Managing
Director of one of Genesys’ competitors,
and that Mr Miles could use Confidential
Information (as defined) in doing so.
Among his arguments in response,
Mr Miles contended that “Confidential
Information” was not defined with
sufficient clarity and that Genesys had not
discharged its onus of establishing that the
restraint was no more than adequate to
protect Genesys’ business interests.
Genesys’ position was that:
•

Mr Miles had well-established client
relationships and knowledge of
“Member Firms” and his competition
was inherently likely to have a severe
impact on Genesys’ business.

•

Valuable consideration had been
given for the restraints and Mr Miles
had independent legal advice when
negotiating them.

•

The restraints did not prevent
Mr Miles from earning a livelihood
in the financial planning industry.
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The trial judge concluded that:
•

the information that Mr Miles was
shown to have was confidential

•

that his proposed engagement was in
a capacity in which that information
“may be” used to the detriment of
Genesys; that the Member Firms of
Genesys did fall within the expression
“client or customer” in clause 6.1 of
the Deed of Release

•

n a m e ]

With respect to the question of the extent
of the restraint, Hodgson JA considered
the relevant length of the restraint (30
months) was too long, however the majority
concluded that the contractual period was
not unreasonably long taking into account:
•

The fact that there had been arms
length commercial negotiations
between the parties as to the extent
of the restraint, during which both
parties were legally represented.

that the restraint was not
unreasonable; and that orders should
be made accordingly.

•

Mr Miles was free to work for any of
Genesys’ clients (in particular ‘Brown
Bulley’) named in the Deed and
indeed did work for Brown Bulley for
some time.

The covenant against solicitation was not
sufficient to protect Genesys’ interests in
circumstances where it may be practically
open to Mr Miles or his new employer
to circumvent the terms of the Deed
by using sales agents as intermediaries
(despite the contractual prohibition
against indirect solicitation).

Two of the key issues on appeal were
whether “Confidential Information” had
been defined with sufficient clarity under
the Deed and whether the restraints went
beyond what was reasonably necessary to
protect the promisee’s interests.
Appeal Court Justice Hodgson noted
that this was a case where there was a
restraint on engaging in certain conduct,
by reference to the potentiality for
confidential information to be used to the
promisee’s detriment, as in Kone Elevators
Pty Ltd v McNay (No 2), and concluded
that, on the basis of the material before
him, there was sufficient identification of
the material to justify the restraint. The
remaining members of the Court, Appeal
Court Justice Basten and Acting Appeal
Justice Handley, agreed.
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Dodgy Car Salesmen Beware
The stereotypically ‘dodgy’ car salesman may soon be a thing of the past as
Australia moves toward the introduction of national ‘lemon laws’ that will
prevent consumers being taken for a joyride. Dispute Resolution graduate
lawyer, Michelle Vegter explains.

The Commonwealth Consumer Affairs
Advisory Council (CCAAC) will be
conducting a review of statutory implied
conditions and warranties and will
examine the prospect of introducing
a ‘lemon law’ that would provide an
effective remedy for consumers left
soured by the purchase of defective
motor vehicles. The review is a segment
of a wider reform of consumer policy
and laws aimed at determining the
adequacy of current consumer protection
mechanisms and thereby introducing
requisite reforms.
Examination of the need for a ‘lemon
laws’ will focus upon whether current
provisions of the Trade Practices Act
1974 (Cth) (TPA) and associated state
and territory legislation are sufficient to
protect the rights of consumers who
have purchased new motor vehicles
that repeatedly fail to meet reasonable
performance expectations.
The specific matters to be considered by
the CCAAC are as follows:
•

The adequacy of the current laws on
implied conditions and warranties.

•

The need for any amendments to the
current laws on implied conditions
and warranties and, if so, how those
amendments would improve existing
laws and better empower regulators
to ensure compliance with those
laws.

•

The need for ‘lemon laws’ in Australia
to protect consumers who purchase
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goods that repeatedly fail to meet
expected standards of performance and
quality, specifically in relation to motor
vehicles.
•

The existence of extended warranties
in the market place and their interaction
with laws on implied conditions and
warranties.

•

Other means for improving the
operation of existing statutory
conditions and warranties in Australia.

Ignorance of statutory rights and
obligations
A large aspect of the CCAAC review will
be examining ways in which to address
widespread public ignorance of rights and
obligations under the TPA pertaining to the
sale of defective motor vehicles.
Two primary operational concerns have
highlighted the need for redress in this
area. The first of these is the practice of
certain unscrupulous dealers in exploiting
uninformed customers by charging for
‘extended warranties’ which, in reality, do
not provide any greater protection than
that already implied into the sales contract
by legislation. In this regard, the consumers’
ignorance clearly impacts upon their ability
to achieve a fair sales outcome. Research
conducted by the Australian Competition
and Consumer Commission (ACCC) has
in fact revealed that, in some instances,
customers have been sold extended
warranties which afford them less protection
than they are automatically entitled to by
statutory provisions.
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The second concern is the apparently
frequent scenario in which both consumer
and dealer are ignorant of their legislative
rights and obligations. Thus, businesses
believe along with their customers that
any express or voluntary warranties
provide a complete statement of the
terms of the transaction. This lack of
awareness can be detrimental on both
sides; to the consumer who does not
realise they have a form of redress if the
vehicle is defective, and to the business
which may be committing legislative
breaches by misrepresenting their
obligations to customers.

Primary Aims of the Review
The CCAAC will be liaising with key
industry stakeholders in order to
glean a multi-faceted appreciation of
the potential implications of a motor
vehicle ‘lemon law’. The primary aim
of the review is to create a uniform,
national system of consumer protection
which adequately clarifies the rights
and obligations of parties involved in
a sale contract, provides a clear and
comprehensive system of redress for
unsatisfied purchasers, and encourages
the settlement of disputes without resort
to litigation. The ACCC has said that the
move is part of an “ongoing commitment
to reform in consumer protection law
which gives credence to the higher
expectations of consumers in the
marketplace of the last few decades”.
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GM liability regime –
Greens say no need for negligence
Corporate Partner Simon Venus and graduate lawyer Bianca Battistella look
at legislative developments in South Australia relating to the risk profile on
genetically modified crops.
The risk profile for GM crops has
been cast into the spotlight in South
Australia with the introduction into State
Parliament of the Genetically Modified
Crops (Right to Damages) Amendment Bill
2009, a private members bill tabled by
the Greens.
In the March 2008 edition of the e-Bulletin
(States go their separate ways on GM
canola), we reported that South Australia
had joined both Western Australia and
Tasmania in maintaining its moratorium
on commercially grown genetically
modified crops. At that time, the
moratoria on GM canola in New South
Wales and Victoria had already expired
and were not extended, clearing the way
for the controversial crop to be sown in
those states for the 2008 season.
One of the aspects highlighted in our
previous article was cross-border
contamination, which has implications
not just for growers inside the farm gate,
but for many conducting business in the
agribusiness supply chain beyond the farm
gate, including grain storage, handling and
transport.
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The private members bill was introduced
by the Honourable Mark Parnell, Greens
member of the Legislative Council in South
Australia on 4 March 2009 to address the
issue of liability for losses suffered by South
Australian farmers as a result of the release
and subsequent escape of GM material into
the environment. The Bill was previously
introduced in November 2007 in the
context of the pending expiry of the GM
moratorium in SA but was never debated.
The Bill provides owners or occupiers of
land with a means of redress, in the form of
an entitlement to damages, if their property
is contaminated with GM material and they
suffer loss, through no fault of their own.
The second reading speech for the Bill
identified the types of losses that farmers
might suffer as a result of the contamination
of their land with GM material, namely
the loss of premiums that they are able to
attract to their “clean, green organic crops”
when they become contaminated. The Bill
is said to have at its heart the question of
responsibility and liability for GM crops.
Through the proposed insertion of a new
section 27A into the Genetically Modified
Crops Management Act 2004, the Bill
provides that an action for damages lies
against the holder of a patent (or owner of
other intellectual property) of the relevant
GM plant material. This is primarily due to
the practical difficulty of determining where
the GM material has originated from and
the desire to avoid any farmers who have
suffered loss being left without recourse
because of the evidentiary hurdles.
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The Bill envisages that liability “should
rest with those companies which are
promoting GM seeds and which are wealthy
enough to pay compensation when things
go wrong”. In practice, this would result
in big multinational companies such as
Monsanto (Roundup Ready®) and Bayer
(InVigor®), being pursued for damages
claims.
An action for damages under proposed
section 27A is in the nature of an action in
tort, importantly however, section 27A(5)
provides that it will not be necessary for
the owner or occupier of land who have
suffered the loss to establish negligence.
Section 27A requires the owner or
occupier to establish:
•

the presence of GM material on
their land, after, and not before, the
commencement of the section

•

that the existence of the GM material
“is attributable to spread, dissemination
or persistence” of the material

•

that the original introduction of the
GM material to their land was not
attributable to any act by or on behalf
of a current or a previous owner or
occupier of the land

•

that they have suffered loss as a result
of the material being on their land.
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The proposed amendment does not limit
or derogate from any other civil rights
or remedies that a person who may be
entitled to damages under the section
may have. For example, a civil action may
still lie against, say, a transport operator
or a seed supplier, provided that a person
cannot be compensated more than once
for the same loss. Given that negligence
does not have to be proved if the section
is relied upon, the inevitable consequence
if the legislation is progressed is that
claims are likely to be made first in
reliance of the proposed section, before
other defendants are pursued.

n a m e ]

Given that the proposed legislation is a
private members bill, it seems unlikely to
garner sufficient Parliamentary support
and seems more than likely to languish
like its predecessor in 2007. However, if
the Greens can negotiate enough support
from other MPs, the Bill may get a time
slot for debate in the legislative agenda.
One for the watch list.
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