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Towards a National Consumer Law
Corporate Partner, George Raitt, and Corporate Lawyer, Emma-Jane Clark,
examine the first steps taken by the Federal Government towards the
establishment of a uniform national consumer law in Australia and look
at the UK’s experience in this area.

Background
The Trade Practices Amendment
(Australian Consumer Law) Bill 2009 (Bill)
was introduced into Federal Parliament
on 24 June 2009 and is the first phase
of a uniform national consumer law.
The Government has proposed that the
commencement date will be 1 January
2010. States and Territories must enact
laws to apply the new consumer law
within their jurisdictions, to the extent not
covered by the Federal law, by 1 January
2011. The new law will apply to contracts
entered into, or renewed or varied, on
or after the commencement date and will
also apply to contracts between overseas
suppliers and Australian consumers.
The Bill is focussed on establishing the
new unfair contracts regime and new
regime for enforcement and remedies
for breaches of the consumer protection
laws. While the impact of the Bill
primarily concerns the retail sales of
goods and services to consumers it
should be noted that the provisions can
apply to goods or services acquired by
individuals partly for business purposes,
so long as the predominant purpose
is personal, domestic or household
use or consumption. This will include
contracts with consumers for utility
services, banking and financial services,
and telecommunications services. The Bill
will also apply to contracts for the sale of
land and contracts under which rights of
occupancy are granted.
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While ostensibly creating a single national
law, the Bill in fact splits jurisdiction between
two broadly similar laws, and two regulators.
The Australian Competition & Consumer
Commission will apply the law under the
Trade Practices Act to contracts for the
supply of goods and services to consumers,
excluding financial services. The Australian
Securities Investments Commission will
apply the law under the Corporations Act to
contracts for financial services.
There are a number of areas of uncertainty
in the proposed law. Retail suppliers will
need to undertake significant due diligence in
relation to their standard terms of business
and address these uncertainties if the law is
passed in its present form. The Bill is based
on United Kingdom law implementing the
European Community Directive on Unfair
Contract Terms. We comment on the UK
experience of those new laws.

1

What is a standard form contract?
It is left to the courts to determine what
is a “standard form” contract. However,
the court must consider whether: there
is an imbalance of power; the contract
was prepared prior to discussions; the
consumer was required to take or leave
the contract; the consumer was given
an effective opportunity to negotiate
the terms; the contract terms take into
account the consumer’s situation or the
particular transaction. The supplier bears
the burden of proving that a contract was
in fact negotiated. It seems that the entire
contract would have to be negotiated,
provision by provision, to be held not
to be a standard form contract. The
UK proposes to remove the concept
of standard form contracts and apply
the unfair contracts law to all consumer
contracts.
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When is a term unfair?

What terms are not affected?

The Bill adopts the proposed definition of
“unfair” which requires that it would cause
significant imbalance in the parties’ rights
and obligations and is not reasonably
necessary to protect the legitimate
interests of the party who would be
advantaged by it. The “reasonableness”
element is an addition to the UK concept
of unfairness, and is at first glance to be
welcomed. However, the Bill provides for
a reversal of the burden of proof, in that a
contract is presumed not to be reasonably
necessary to protect the interests of
a supplier unless the supplier proves
otherwise.

The unfair contracts law does not apply
to terms which define the “main subject
matter” of the contract. This follows the
UK law, where the courts have held, for
example, that provisions that only apply on
default by the consumer are not part of the
“main subject matter”. The Bill provides that
the contract continues unaffected by a term
being held void, so long as the contract is
“capable of operating” without the unfair
term. This raises a similar issue. Arguably,
there will be a matrix of provisions that are
bound into the price for goods or services,
which will define the “main subject matter”
and, if changed, would render the contract
incapable of operating. These matters are
not clarified by the Bill, and will have to be
determined in the courts.

In determining whether a term is “unfair”,
a court must consider the contract as
a whole, the extent to which there is
a substantial likelihood of detriment
to a party if the term is enforced and
the extent to which the term is in plain
language and readily available to any party.
These provisions follow the UK law.
There is an implication in the last matter
that contract terms must be mutual in
order to be fair. This is not generally the
case, since the obligations of parties will
be different and the terms governing
rights and obligations generally reflect
this, for example, one supplies goods or
services and the other pays for them.
These requirements will lead to significant
re-drafting of contract terms to ensure
provisions are expressed in plain language
and so far as possible to operate mutually.
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The unfair contracts law does not apply
to terms setting the price specified in the
contract and which are disclosed before the
contract is entered into. This broadly follows
the UK law.
There are also exceptions for contract
terms required or expressly permitted by
a law of the Commonwealth or a State or
Territory. While this broadly follows the UK
law, unique Australian provisions of the Bill
state that the Bill does not apply to certain
shipping contracts, the constitution of a
company or managed investment scheme,
or to any term the avoidance of which
would result in an acquisition of property
on unjust terms. That is, the divestment
of certain rights can be unconstitutional in
certain circumstances.
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The new proposed law applies to
insurance contracts, except to the extent
the provisions of the Insurance Contracts
Act provide otherwise. That Act appears
to prevent the contract being reviewed for
unfairness or unconscionability, but does
not apparently give insurers immunity
from claims for misrepresentation or
damages. The interplay between the
Insurance Contracts Act and the new law
is left for the courts to determine.

Enforcement
Unlike other provisions of the Trade
Practices Act, which are contravened
by making or giving effect to certain
agreements, the Bill provides that
contraventions will occur, and liability to
penalties and civil damages actions will
arise, only in relation to contracts which
contain prohibited terms, or are made
after courts have declared terms to be
unfair.
The ACCC and ASIC are given wide
enforcement powers including to obtain
injunctions, compensation orders for
affected consumers, and issuing public
warning notices. The two bodies will
publish guidance notes, jointly with State
and Territory offices of fair trading,
on unfair contract terms following the
enactment of the legislation. It is likely that
many standard contract terms which are
at present considered normal will have to
be re-considered and re-written during
calendar 2009 if the Bill is passed in its
present form.
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How to get a ‘Sneak Peek’
Dispute Resolution Partner, Tom Griffith, discusses the recent decision in
Steffen v ANZ Banking Group, which illustrates the availability of preliminary
discovery and summarises the relevant principals and authorities with respect
to this procedure.

There is no doubt that litigation can
be costly and time consuming for
participants and the outcome can be
difficult to predict in advance. In certain
circumstances, however, it may be
possible to ascertain the viability of issuing
proceedings in advance via an application
for preliminary discovery.
Preliminary discovery is a means whereby
a party (usually the plaintiff) can apply
to the Court prior to commencing
proceedings in order to ascertain the
identity or whereabouts of a prospective
defendant and in order to obtain
information to enable it to decide
whether to commence proceedings
against a prospective defendant.
Preliminary discovery is available to
parties litigating in New South Wales via
Rules 5.2 and 5.3 of the Uniform Civil
Procedure Rules (NSW) 2005 (UCPR).
The corresponding rule is Order 15Ar6
of the Federal Court Rules. In the Steffen
decision, Justice McDougall compared
the language used in the UCPR and under
the Federal Court Rules and came to the
conclusion that there did not seem to
be any significant difference between the
operation of the two tests on any given
factual situation.
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In the case of Steffen, the plaintiffs were
investors in a fraudulent “Ponzi” scheme,
operated through a company known as
Strategic Alternative Investments Pty Limited
(SAI), trading as SAI Finance. The court
noted that the investors appeared unlikely
to recover their losses from SAI or the
fraudsters. The investors were therefore
attempting to ascertain their prospects to
success against other potential defendants.
It should be noted that no assessment or
ruling was made in respect of the merits
of the potential claims against ANZ but
merely that the claims may be able to be
made (a low threshold test). They brought
an application under Rules 5.2 and 5.3
seeking discovery of various categories of
documents against ANZ Banking Group
(ANZ).

Reasonable enquiries
One of the pre‑conditions of which an
applicant for preliminary discovery must
satisfy the Court is that it has itself made
reasonable enquiries to obtain the relevant
information or documents prior to seeking
an order from the Court.

3

The Court noted that the failure of an
applicant to make an obvious, significant
and reasonable enquiry in relation to the
documents or information sought prior
to the application being made would
be fatal to the application. In assessing
the reasonableness of the enquiries, the
Court considered the following matters
might be taken into account:
•

whether there were other means
of obtaining the information

•

if so, the cost and delay of resorting
to those alternative means

•

the relationship between the
applicant and the prospective
defendant

•

the utility (or uncertainty) of
obtaining necessary information
by other means.
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The Court referred to, and apparently
approved, the decision of Justice Simpson
in Papaconstuntinos v Holmes a Court,
which held that the Court needed to be
satisfied of five matters before it could
make an order under Rule 5.3:
1.

that the plaintiff may be entitled to
make a claim against that defendant

2.

that the plaintiff had made reasonable
enquiries

3.

4.

5.

6.

that notwithstanding that the plaintiff
has made reasonable enquiries, he
or she is unable to obtain sufficient
information to decide whether or not
to commence proceedings against the
defendant
that that defendant may have,
or may have had, possession of a
document or thing that could assist
in determining whether or not the
plaintiff was entitled to make such a
claim for relief
that inspection of that document
would assist the plaintiff to make a
decision (whether to commence
proceedings)
Even if all five hurdles were cleared,
her Honour noted that the grant of
the order was still within the Court’s
discretion.
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Justice McDougall also approved the
comments of Lindgren in Alphapharm
Pty Ltd v Eli Lilly Australia Pty Ltd in relation
to the corresponding Federal Court rule:
[the rule] “does not provide a means by which
the applicant will be enabled to have available
to it every document which would assist it in
deciding whether to litigate” and that the
question posed by the Rule was whether
the applicant had sufficient information
“which it reasonably needs to enable it to
decide whether to commence a proceeding”
rather than information whereby “it hopes
to be comforted in taking the decision which it
already has sufficient information to enable it
to take”.
In assessing whether the plaintiffs were
entitled to an order for preliminary
discovery against ANZ, the Court first
considered the potential causes of action
suggested by the plaintiffs against ANZ.
The Court concluded that the plaintiffs had
discharged the onus of showing that they
may be entitled to make a claim against
ANZ in respect of the first three but not
the fourth cause of action nominated by the
plaintiffs.
The plaintiffs’ failure in respect of the fourth
ground was in respect of a potential claim
to be brought by the plaintiffs/ investors
through the third party SAI against ANZ.
The plaintiffs argued that SAI’s claim against
ANZ was held on trust for the investors.
The court rejected this argument. For the
purposes of preliminary discovery, the
test is that the applicant “may be entitled to
make a claim for relief”. Justice McDougall
noted that even if the investors commenced
4

proceedings against SAI to compel it to
litigate against ANZ, that would not give
the investors a claim for relief against
ANZ. There would be two claims for
relief: one claim by the investors against
SAI, and one by SAI against ANZ.
The plaintiffs’ failure in respect of the
fourth ground was however not fatal
to the application.

Reasonable enquiries
In assessing whether the plaintiffs had
made reasonable enquiries to discharge
the statutory pre‑condition of the exercise
of the discretion, Justice McDougall
concluded that although further enquiries
could have been made, he did not
consider that the failure to make them
meant that the enquiries that were made
were not “reasonable”.

Outcome
Justice McDougall also considered
each of the categories of documents
sought in some detail. His Honour
concluded that, with one exception in
respect of documents relating to “any
account held in the name of SAI”, each
of the categories captured documents
that would assist the plaintiffs to
decide whether or not to commence
proceedings against ANZ.
Justice McDougall was not convinced that
there was any discretionary factor that
should cause him not to make the order
for preliminary discovery and the order
was accordingly made.
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Sons of Gwalia and the CAMAC report –
Implications for Shareholders and Creditors
On 31 January 2007, the High Court of Australia handed down the reasoning
for its decision in Sons of Gwalia Ltd v Margaretic. Dispute Resolution Associate,
Justin Le Blond, discusses what followed the decision.
Effectively, the High Court held that
aggrieved shareholders (shareholders
whose debt arises as a result of
misrepresentation or improper disclosure
by the company causing the shareholder
to acquire shares) would be ranked
equally with the debts of other unsecured
creditors.
Following the High Court’s decision,
an expectation arose in the markets
that the Government would overturn
the decision to return to the traditional
position where shareholders’ interests
would follow those of the creditors in
the event of company liquidation. As a
result, the Government commissioned
the Corporations and Markets Advisory
Committee (CAMAC) to write a report
discussing the Sons of Gwalia decision
and the practical effects it would have
on stakeholders of a company, including
unsecured and secured creditors as well
as the shareholders themselves. This
report was released in January 2009.

Issues considered by the
CAMAC report
The CAMAC report considered the
shareholders, their present legal position
after the abovementioned decision and
whether there were adverse consequences
that warranted further legislative
intervention. The report concluded that
CAMAC was not convinced that such
action was necessary because “any move
to curtail the rights of recourse of aggrieved
shareholders where a company is financially
distressed could be seen as undermining
legislative initiatives to provide shareholders
with direct rights of action in respect of
corporate misconduct”.

Implications of the decision
The CAMAC report outlines a number
of implications of the decision including
class action risk, the increased inefficiency
of formal insolvency procedures and the
effects felt by the financial markets.
Shareholder class action risk: In ranking the
aggrieved shareholders equally with other
unsecured creditors, CAMAC noted that
it was foreseeable that shareholder class
action claims would increase, particularly
in light of access to litigation funding. This
would deter “white knight” investors from
investing in distressed companies subject to
class actions to recover the combined equity
invested by investors, affecting the ability for
distressed companies to recover from their
debts.
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Complexity of law: CAMAC also
acknowledged concerns in relation
to practical difficulties of current
law governing insolvent company
administration and that shareholder
claims may potentially add to its
complexity. In response to this, the
report expresses the opinion that the
administrators of insolvent companies
have adequate power to deal with the
bulk of shareholders’ claims. However
the CAMAC report also proposes
a number of measures to allay these
concerns, including giving the courts
a general power to make orders in
a liquidation in relation to creditors’
meetings and the determination of
shareholders’ claims.
Market uncertainty: Finally, the
CAMAC report indicated that the
High Court’s decision was consistent
with Legislature’s intention, in recent
years, to improve investor protection
and strengthen corporate disclosure.
Although it would appear that the
decision is a “win” for shareholders’
rights, it creates uncertainty in the
market deterring lenders from lending
and investors from funding corporate
restructures. This results in an increase
in the risk assumed by investors and an
increase in the cost of capital borne by
shareholders (in the form of decreased
final returns on their investment in the
company).
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Protection against shareholder
class action risk
Unsecured lenders, secured lenders and
the company’s investors face shareholder
class action risk when a company goes
into external administration. There are
several actions that can be adopted by
them to minimise the risk of competition
with other shareholder claims.

Solutions for unsecured lenders
Unsecured lenders face the problem of
being ranked alongside shareholder claims
so that the final dividends to unsecured
creditors will be divided amongst a larger
group of individuals, resulting in smaller
dividends being paid.
Security: Unsecured lenders could
consider taking security (though
subordinate to other secured lenders) in
order to elevate their claim above other
shareholders if the company winds up.
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Subsidiary advances: The finance to the
company could be advanced to its subsidiary
rather than the listed entity itself, making it
more difficult for the investors to prove their
claims.
Retaining title: The lenders could also
incorporate effective retention of title
clauses into the trade terms.

Solutions for secured lenders
Secured lenders are not directly affected
by aggrieved shareholder claims, however
unsecured lenders may seek their assistance
in creating security interests in order to
elevate their claims above those of the
shareholders.
Consideration: Secured lenders should
consent to creation of these security
interests because it may allow for the
company to recover, grow or maintain
its business as a result.
Deeds of Priority: Secured lenders can
further protect their rankings by entering
into deeds of priority.
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Solutions for debt and equity
investors
Debt investors face risks of competition
with the aggrieved shareholders if a
company winds up and equity investors
place their investments in the company
at risk due to the inevitable shareholder
claims regardless of whether the company
emerges from its insolvent state.
Secured convertible notes: Secured notes
could be considered as they would rank
above shareholder claims in the event that
the company winds up.

Conclusion
Sons of Gwalia was a landmark decision
that strengthens the Legislature’s recent
stance in favour of shareholders’ rights.
Its full significance is derived from the fact
that the High Court went against a well
established understanding that, in the
event of an insolvent company’s external
administration, shareholders were the
last in line to recover part, if any, of
their equity holdings. In response to the
suggestion that shareholders may, in fact,
be worse off, CAMAC highlights a range
of options that lenders and shareholders
can take to counteract the effect that
increased shareholder claims may have.
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A new Tribunal for better justice
In a move heralded as “the most significant structural reform to Queensland’s
justice system since the re-establishment of the District Court in 1959”, legislation
to create Queensland’s new civil and administrative tribunal: the Queensland Civil
and Administrative Tribunal, was passed by Parliament on 17 June 2009. Dispute
Resolution Lawyer, Alison Blyth, examines the legislation.
The legislation passed included the
Queensland Civil and Administrative
Tribunal Act 2009 which commences on
1 December 2009, and the Queensland
Civil and Administrative Tribunal (Jurisdiction
Provisions) Amendment Act 2009, which
amends over 200 pieces of legislation.
The Queensland Civil and Administrative
Tribunal (QCAT) does away with 23
different bodies, including tribunals,
commissions and some of the jurisdictions
of the courts, including the administrative
review jurisdiction of the courts, the
Gaming Commission and the Treasurer
and the minor debt jurisdiction of the
Magistrates Court .
Once operational, QCAT, will
replace the following 18 tribunals: the
Anti-Discrimination Tribunal, the Appeal
Tribunal (levee banks) under the Local
Government Act 1993, the Children
Services Tribunal, the Commercial
and Consumer Tribunal, the Fisheries
Tribunal, the Guardianship and
Administration Tribunal, the Independent
Assessor under the Prostitution Act 1999,
the Health Practitioners Tribunal, the
Legal Practice Tribunal, the Misconduct
Tribunal, the Nursing Tribunal, the
Panel of Referees under the Fire and
Rescue Service Act 1990, the Racing
Appeals Tribunal, the Retail Shop Leases
Tribunal, the Small Claims Tribunal, the
Surveyors Disciplinary Committee, the
Teachers Disciplinary Committee,
and the Veterinary Tribunal.
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QCAT’s objective is to deliver justice in
a way that is independent, efficient, expert,
accessible, flexible and able to adapt to
future pressures.
As with many existing tribunals, parties in
claims brought to QCAT must appear in
person without legal representation, or
get specific consent to be represented.  
Consent will be given dependent on the
complexity of issues of fact and law in the
proceeding and whether another party is
represented.
To accommodate its disparate jurisdictions,
QCAT will operate in three divisions.
The Human Rights division will deal with
guardianship and administration, child
protection and anti-discrimination matters.
The Civil Disputes division will deal with
small claims, minor debts, residential and
retail tenancy disputes and some other more
complex civil disputes.
The Administrative and Disciplinary division
will deal with reviews of administrative
decisions of various Queensland
Government departments, local
governments or regulatory authorities. It will
also deal with disciplinary matters for various
professions.
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Within each division, QCAT will
have original and review jurisdiction.
For example, the Administrative
and Disciplinary division will have
original jurisdiction for the more
serious disciplinary matters, as well as
review jurisdiction for the review of
administrative decisions.
QCAT will also have an appeal
jurisdiction where decisions of QCAT
may be appealed to QCAT’s internal
appeal tribunal.
QCAT will be headed by a President,
Supreme Court Justice Peter Dutney QC,
and Deputy President, District Court
Judge Fleur Kingham. Its other members
will be legal practitioners or have
specialised knowledge or experience in
relation to the matters heard by QCAT.
The legislation to create QCAT has been
in the making since 12 March 2008, when
the Queensland Government announced
its intention to create a new civil and
administrative tribunal and appointed an
independent panel to oversee its creation
in three stages.
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A warning to directors and their legal representatives
Dispute Resolution Senior Associate, Ben Hartley, looks at the decision of Drillsearch
Energy Ltd v McKerlie in which the Supreme Court of New South Wales stayed
proceedings commenced by Drillsearch Energy Ltd against, amongst others, two
of its directors, in which the company sought injunctive relief to prevent a general
meeting of its members.
Drillsearch Energy Ltd (Drillsearch)
commenced proceedings against two
of its directors, a former director and
two companies, the companies being
shareholders of Drillsearch. Drillsearch
sought a variety of relief, with the
principal relief being of a declaratory
nature. Importantly, Drillsearch also
sought injunctive relief on a final basis,
aimed at restraining the holding of a
general meeting of Drillsearch and
restraining the defendants from voting at
that meeting. As noted by his Honour,
Justice Barrett, “in a real and direct
sense, therefore, a leading objective of the
proceedings is to prevent the holding of a
general meeting – by interlocutory order
in the first instance and thereafter on a
permanent basis”. The general meeting
at the centre of the proceedings was
scheduled the day after the proceedings
were heard by Justice Barrett, with the
only item of business at that meeting being
a proposed resolution to remove five of
the six directors from office.
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The third defendant brought an application,
supported by all other defendants,
seeking an order to permanently stay the
proceedings. The third defendant alleged
that there had not been a proper resolution
of the board of directors of Drillsearch to
authorise the institution of proceedings.
This, the third defendant alleged, was
because the directors who voted for the
company to institute proceedings (the third
defendant being an apology at the board
meeting in question) were in fact precluded
from voting on that resolution on the basis
that those directors had a material personal
interest in the subject of the resolution. Put
another way, the directors in question had
a personal interest in preventing a meeting
from taking place in which there was a risk
they would be removed from office.
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Section 195 of the Corporations Act 2001
governs the restrictions on voting by
directors of public companies. Section
195(1) provides:
“1. A director of a public company who
has a material personal interest in a
matter that is being considered at a
directors’ meeting must not:
a. be present while the matter
is being considered at the meeting
b. vote on the matter.”
A breach of section 195(1) is a strict
liability offence.
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Justice Barrett was of the view that
each of the directors of Drillsearch who
voted to institute the proceedings had a
personal interest in attempting to stop
the general meeting of Drillsearch. Justice
Barrett then considered the meaning of
the word “material”. His Honour referred
to the decision of McGellin v Mount King
Mining NL in which Justice Murray noted,
in reference to the word “material”:
“‘Material’ in this context, I think, means
the interest involves a relationship of
some real substance to the matter under
consideration or the contract or arrangement
which is proposed. In that way the nature
of the interest should be seen to have a
capacity to influence the vote of a particular
director upon the decision being made,
bearing in mind that both the article and
the section are concerned with that aspect
of a director’s fiduciary duties which relates
to the conflict of interest which must, of
itself, be of a real or substantial kind…It
is the substance of the interest, its nature
and capacity to have an impact upon the
ability of the director to discharge his or her
fiduciary duty which will be important.”
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The attempt to avoid a forum in which a
removal from office was a likelihood was,
in his Honour’s view, “amply capable of
shaping each relevant director’s conduct”
and hence the directors in question had a
material personal interest in the resolution
at hand and thus they each contravened
section 195(1).
While Justice Barrett was required
to consider section 195(5) of the
Corporations Act 2001 which states, in
part, that a contravention by a director of
section 195(1) does not affect the validity
of any resolution, his Honour was more
concerned with how contravention would
impact on the processes of the court.
Thus even if section 195(5) “technically”
preserved the validity of the resolution, the
statutory contraventions by those directors
who were present and voted and exercised
their fiduciary duty in such a way to favour
their own personal interests enlivened the
inherent jurisdiction of the court to stay
the proceedings to prevent an abuse of its
own process. Accordingly, the application
of the third defendant was granted and the
proceedings were permanently stayed.
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The case of Drillsearch is a timely
reminder to both directors of public
companies and the solicitors who advise
them. Directors cannot exercise their
fiduciary duty to take steps on behalf
of the company that are also in their
personal interest. The proper course is
for the director to declare a conflict of
interest and to remove him or herself
from the meeting in which the resolution
is being considered and voted upon. The
case is also of interest for solicitors as
care must be taken when instructed to
issue proceedings to ensure that a valid
resolution has been passed by the board,
particularly in circumstances where there
is internal division within the board or one
of the proposed defendants is an officer
of the company. Failure to do so may lead
to a position where the court is required
to consider whether or not the costs of
the action should be ordered against the
solicitors on a personal basis.
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Interference with business
There are a variety of common law and statutory remedies available to a
business to protect itself against unlawful interference with its business
relationships. Corporate Partner, George Raitt, summarises the relevant law,
including recent decisions of the courts in such cases, and sets out things that
can be done if circumstances arise where rights may be affected.
While business conditions remain tight
under the influence of the Global Financial
Crisis it is likely that competitors will
push the envelope in seeking to gain
new business. These remedies do not
necessarily require you to engage in
costly and time-consuming litigation.

Typical scenarios
You might have an agreement to supply a
customer all its requirements of goods or
services. While the contract is on foot, a
competitor supplies the customer some
of these requirements. What should
you do? If the customer can terminate
the contract on say 30 days’ notice and
then obtain its requirements from the
competitor is there anything you can
do? What if the customer has disclosed
your prices or product formulae to the
competitor to get a better deal? What
if the competitor has made false or
misleading representations about the
benefits of its goods or services?
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The above questions may arise in many
situations, such as franchising and supply and
distribution of goods and services generally.
Another scenario might involve information
technology, media and telecommunications.
You might have the right under a contract
to repackage a software product with your
own value added software. You will have
contracts with customers who use the
package. While your contract is on foot,
a competitor might offer your supplier
a better deal. Your supplier purports to
terminate your contract and introduce
the competitor to your customers. You
believe the termination was unlawful
because, for example, you were not given
sufficient notice. Again, if your customer
can terminate the contract on say 30 days’
notice and then obtain its requirements from
the competitor is there anything you can do?
What if the supplier is forcing the end-users
(your customers) to obtain the value added
software from your competitor?
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Legal remedies
It is unlawful for a third party to knowingly
interfere with your contracts by causing
the other party to your contract to
breach the terms. But the third party must
know of your contract and must intend
to cause or procure the breach. It is not
necessary that the third party know the
detailed terms of your contract. So, for
example, if a third party does something
in the scenarios above in ignorance of
your contractual rights or in the genuine
belief that your customer or supplier is
free to deal with the third party, then you
will not have a cause of action against the
third party. You will of course have your
claim for breach of contract against your
customer or supplier, but that leaves you
in the unenviable position of having to
enforce the claim by legal proceedings.
It will be rare for such a course of
action to bring about the result that the
customer or supplier will return to do
business with you.

August 2009

[ p u b l i c a t i o n

Some scenarios are mentioned above
where the third party does not cause
your customer or supplier to breach
its contract with you, that is, there may
be a proper termination on notice. The
recent decision of the House of Lords in
a series of decisions in 2007, the OBG,
Hello! and Mainstream cases upheld a
separate cause of action where the third
party causes injury by unlawful means.
The existence of this cause of action has
been accepted in Victoria since the Airline
Pilots case. The House of Lords decisions
have been mentioned in recent Australian
cases this year before single judges of the
Federal Court and Supreme Court of
Victoria. However, the position remains
that the High Court has not considered
the implications in Australia. Until it does,
the position appears to be as stated in
the Airline Pilots case, namely, that there
is persuasive authority which it would be
wrong for Australian judges not to follow.
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Accordingly, it seems to be the current
law in Australia that if your customer
or supplier does not breach its contract,
you will nevertheless have a cause of
action against a third party if the third
party has intentionally used unlawful
means to injure your business, such as
if it has procured the customer to breach
confidence by disclosing your prices or
product formulae to the competitor or
if the competitor has procured the
business by making false or misleading
representations about the benefits of its
goods or services. In the software example
mentioned above, unlawful means may be
constituted by the supplier and competitor
breaching the “third line forcing” provisions
of the Trade Practices Act.

What you should do
There are a number of things you can do to
protect and assert your rights without the
need to initiate litigation.
The first step is to review contracts and
where possible renew or extend existing
contracts to give you greater security.
If contracts do not specify a fixed period
(for example, contracts may have continued
by mutual agreement after an initial fixed
period has expired), you should renew them
for a further period or reach agreement
on a specified period of notice to terminate,
that will give you greater security.
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The second step is that you need to
regularly put competitors on notice of
your contractual relationships. You may
find competitors from time to time
supplying your customers contrary to
your exclusive rights. You should be
vigilant about writing to these competitors
to put them on notice of your contract.
It is not necessary to go into details of
the contract terms. There is a risk that if
a competitor enters into a contract with
your customer for a fixed period without
notice of your rights, and genuinely
believes the customer is free to do so,
your only remedy will be an action
for damages against your customer
for breach of contract.
The third step is, if parties infringe your
rights, you will have to act promptly to
protect your rights, that is, to obtain
advice and formally through your lawyers
demand undertakings from the other
parties to cease and desist the infringing
conduct, and on an appropriate case,
you may have the right to go to court to
obtain an immediate injunction to prevent
a third party dealing with your supplier
or customer in circumstances where
both the third party and your supplier or
customer would be infringing your rights.

August 2009
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