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iiNet wins the copyright battle again, but have
internet service providers won the war?
The Full Federal Court recently handed down its appeal decision in Roadshow
Films Pty Limited v iiNet Limited, on whether internet service providers could be
held liable for “authorising” acts of copyright infringement committed by their
users online. The Full Court upheld the decision at first instance that iiNet had
not “authorised” the infringements. Partner, Tim Clark and Law Graduate, Ivor
Kovacic discuss the decision.
Background

Authorisation

In 2008, 34 film companies commenced
proceedings against iiNet Limited (iiNet)
alleging that iiNet was liable under section
101(1) of the Copyright Act 1968 (Cth)
(Copyright Act) as it had “authorised”
the copyright infringements committed
by its users. In July 2008, the Australian
Federation Against Copyright Theft
(AFACT) had sent several Infringement
Notices (Notices) to iiNet containing
information that allegedly showed multiple
iiNet users had committed copyright
infringement through the use of a filesharing network, BitTorrent. AFACT
required that iiNet prevent those users
from continuing to infringe copyright by
suspending or terminating the internet
access provided. iiNet did not do so,
instead asserting that the Notices could
not accurately identify the particular
person responsible for each infringement,
and suggesting that AFACT should instead
contact an appropriate law enforcement
agency.

The majority of the Full Court held
that Justice Cowdroy had erred in his
approach to the issue of authorisation and
his distinction between whether iiNet’s
facilities provided the “actual means”
of infringement or were a “necessary
precondition”. Although BitTorrent was
the technical means by which infringement
was conducted, the majority concluded
that an ISP could nevertheless be taken
to have authorised infringement in some
circumstances. Regard must be had to,
amongst other things, the statutory factors
under section 101(1A) of the Copyright Act.
The factors were:

At first instance, Justice Cowdroy found
that iiNet had not “authorised” copyright
infringements because, while internet
access provided by iiNet was a “necessary
precondition” of infringement, it was not
the “actual means of infringement”. The
film companies appealed.
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•

the extent (if any) of an internet service
providers (ISPs) power to prevent the
infringement by its users

•

the nature of any relationship existing
between the ISP and its users

•

whether the ISP took any other
reasonable steps to prevent or avoid
the infringement by its users, including
whether it complied with any relevant
industry code.

The majority found that the nature of the
relationship between iiNet and its users
was embodied in its Consumer Relationship
Agreement and that that agreement
expressly gave iiNet the power to restrict,
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suspend or terminate a user’s account if
that user infringed another person’s rights.
In turning to consider whether there were
any reasonable steps that iiNet could have
taken, the majority took the view that it
was not necessarily unreasonable for an
ISP to terminate a user’s account as long
as a warning was provided. Ultimately, the
question of reasonableness will depend on
the circumstances.
In this case, the majority concluded that
AFACT’s Notices contained insufficient
information such that iiNet could only
suspect infringement was generally
occurring rather than be imbued with
actual knowledge of specific acts of
infringement. However, Justice Emmett
went on to provide a helpful “cheatsheet” for future notices that he believed
would reasonably require iiNet to act
to suspend or terminate an account.
Principally, the notices would need
to provide “unequivocal and cogent
evidence” of infringement rather than
a mere assertion by AFACT. This
would involve information as to how
the “material supporting the allegations
was derived”. Furthermore, the film
companies would need to undertake
to “reimburse iiNet for the reasonable
cost of verifying the particulars” of
the alleged infringements and also to
“indemnify iiNet in respect of any liability
reasonably incurred … as a consequence
of mistakenly suspending or terminating a
service”.
April 2011
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As the Notices provided by AFACT
had not accorded with the above
requirements, iiNet was not, in this
case, acting unreasonably in refusing
to terminate its users’ accounts.
Therefore, iiNet had not “authorised” the
infringements conducted by its users.

Safe harbour defence

The emphatic victory of iiNet at trial
has been somewhat scaled back. While,
on the facts of the case, iiNet had
not authorised the infringements, the
decision makes clearer the circumstance
in which an ISP could be found liable
for authorisation of infringement. The
question remains, however, what type
of information must be provided by
the copyright holders to support their
allegations. In this regard, Justice Emmett’s
“cheat-sheet” (whilst, strictly speaking,
not binding precedent on future courts)
will undoubtedly give the film companies a
significant tactical advantage in the future.
The film companies may now issue notices
to ISPs that incorporate the requirements
referred to in Justice Emmett’s judgement
knowing that it will be a brave ISP that
seeks to ignore them.

Part 5, Division 2AA of the Copyright Act
operates to limit the remedies available
against an ISP if they are found to have
infringed copyright material. In order to
qualify for this protection, an ISP must
comply with several requirements in section
116AH(1), including the adoption and
reasonable implementation of a policy that
“provides for termination, in appropriate
circumstances, of the account of repeat
infringers”, and compliance with any
relevant industry code.

Whilst this case concerns ISPs in
particular, the comments as to when
a party “authorises” infringement by
another (after being put on notice of the
infringement) are likely to have relevance
in other contexts such as business
involved in digital media.
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iiNet had sought to avoid liability for
“authorisation” on the basis of three
potential defences’. This article will only
consider the safe harbour defence, as iiNet’s
other claims were quickly dismissed.

iiNet asserted that their policy provided for
termination in three circumstances: first, if
ordered to do so by a court; second, if a
user admitted committing an infringement;
and third, if a user was found to have
infringed copyright by a court or other
authorised body. At first instance, Justice
Cowdroy held that iiNet’s policy did comply
with the statutory requirements, however
on appeal, the majority decided otherwise.
Justice Emmett was not persuaded by iiNet’s
“so-called policy”. He stated that the first
element of the policy was “no more than a
policy to obey the law”. Further, there was
no provision for taking action in response to
repeat infringers or for co-operating with the
copyright owners. Therefore, iiNet could
not receive the benefit of the safe harbour
provisions.
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In light of the above conclusions on
authorisation, ISPs should carefully
review their repeat infringer policy
and associated processes in order to
ensure that they are protected by the
“safe harbour” provisions. Further, it
is likely that an industry code will soon
come into existence given the Internet
Industry Association’s recent media
statements. Interestingly, iiNet has
released its own proposed framework
which, unsurprisingly, attempts to shift
responsibility for investigating allegations
of infringements onto an independent
body.
In conclusion, the battle in the copyright
war between copyright owners and
ISPs may now shift away from issues of
authorisation to a new front: that is, when
the safe harbour defences apply and, in
particular, what constitutes a “repeat
infringer” policy for the purposes of these
defences.

For further information contact:
Tim Clark, Partner
tclark@piperalderman.com.au
Ivor Kovacic, Law Graduate
ikovacic@piperalderman.com.au
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Alert – New landlord disclosure for retail shop leases
A new national landlord disclosure statement has been introduced in New South
Wales, Queensland and Victoria which commenced from 1 January 2011. While
the tenant may benefit from the new disclosure requirements, it may prove
cumbersome for landlords to provide the additional information that is now
required. Lawyer, Brooke Thomas, explains.
Background
In New South Wales, Queensland and
Victoria, landlords of retail shops are
required to provide prospective tenants
with a disclosure statement at least 7 days
before the tenant enters into a lease. Up
until recently, each of these states had
their own disclosure requirements.
The three states have made consequential
amendments to their respective
legislation. The following regulations
commenced on 1 January 2011:
1.

New South Wales: Retail Leases
Amendment Regulation 2010 (NSW).
Tabled 1 February 2011.

Key changes to the
disclosure statements

Implications of the new
disclosure statement

Under the new disclosure statement, the
landlord is required to provide more in
depth information about key issues affecting
the tenant’s rights and obligations. It is
hoped that the uniformity across states will
also make it easier for landlord’s to comply
with their disclosure obligations.

The new disclosure requirements
commenced on 1 January 2011.
Therefore, landlords need to ensure
that they are using the new disclosure
statement and not completing an old
form. It is important for landlords to
remember that the tenant has remedies
available to them if information in
the disclosure statement given by the
landlord is misleading, false or materially
incomplete. In Queensland for example,
if the tenant is provided with a defective
form they may have a right to terminate
the lease or apply to the Queensland Civil
and Administrative Tribunal for an order.

The new forms are almost identical across
the three states and some additional items
of information to be disclosed in the forms
include:
•

whether the shop’s area will be
surveyed by the landlord

2.

Queensland: Retail Shop Leases and
Another Regulation Amendment
Regulation (No 1) 2010 (Qld). Made
26 August 2010.

•

details of any fitout works to be carried
out by the tenant, including details of
any fitout contribution to be made by
the landlord to the tenant’s fitout cost

3.

Victoria: Retail Leases Amendment
Regulations 2010 (Vic). Gazetted
14 September 2010.

•

details of any current legal proceedings
relating to the lawful use of the leased
shop or the retail shopping centre

•

any alteration works that the landlord
knows are to be carried out to the
leased shop, leased building, the retail
shopping centre or the surrounding
roads. However, this could be
problematic- when does the landlord
“know” that alteration works are to be
carried out? Previously, the landlord was
only required to disclose “changes to the
centre approved by the local government”.

Purpose of the new
disclosure statement
The purpose behind the new disclosure
statement is to help prospective tenants
to make more fully informed decisions, by
requiring landlords to more extensively
inform them of their rights and obligations
under a prospective retail shop lease.
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Landlords need to be conscious that the
new disclosure statements are more
detailed. From an administrative point of
view, centre managers and lawyers are
likely to find it more difficult to collate
the additional information and prepare
the disclosure form correctly. This may in
turn, lead to an increase in costs.

For further information contact:
Brooke Thomas, Lawyer
bthomas@piperalderman.com.au
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More power for shareholders: The clawback of
executive remuneration
To ensure that Australia’s remuneration framework promotes responsible
remuneration practices that are in line with community expectations, the
government has released a discussion paper on a further proposal to clawback
remuneration where a company’s financial statements are materially misstated.
Lawyer, Garrett Williams, considers the proposed amendments.
Introduction

Proposed amendments

In December last year, the Government
released a discussion paper as a first step
in the public consultation process to
canvass the introduction of a clawback
provision.

If the Government introduces a clawback
provision, an obligation will be created
for directors and other executives to
repay to the company any remuneration
that is based on materially misstated
financial information. This may involve the
recoupment of remuneration previously paid
to the executive, or the termination of an
outstanding but unvested and unpaid future
award.

Overview of existing framework
Under the current legislative regime, there
is no requirement that provides for the
clawing back of remuneration in the event
of a financial misstatement.
Instead, the onus is placed on
shareholders to commence legal
proceedings in an attempt to recover
overpaid remuneration amounts. This
process is often costly and onerous for
both the shareholders and the company,
and, for that reason, may not produce
optimal results.
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Interested parties were invited to
comment on the discussion paper and
provide their views in order to assist
the Federal Treasury and the Federal
Government with their deliberations.
Submissions on this paper closed on 30
March 2011.
The Government has stated it will
consider all submissions and respond
before 30 June 2011.

Conclusion

For further information contact:

Material misstatements in a company’s
financial statements can arise either through
deliberate misconduct or unintentional
error, and may be significant enough to
influence the decision making of investors
and other stakeholders when considering
remuneration issues. In those circumstances,
mechanisms to facilitate the recovery of
amounts paid to executives are clearly in the
best interests of shareholders. However,
it may be appropriate commercial practice
for a company itself to negotiate such an
outcome and clearly articulate its own
remuneration philosophy as opposed to a
adopting an inflexible legislative approach.

Garrett Williams, Lawyer
gwilliams@piperalderman.com.au
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Queensland snapshot: Changes to ratchet
rent and compensation provisions
The Retail Shop Leases Act 1994 (Qld) has recently been amended by the Criminal
Code and Other Legislation Amendment Act 2011 (Qld), which came into effect
on 4 April 2011. These changes include a prohibition on the use of ratchet rent
clauses in retail shop leases and also a clarification of compensation provisions.
Law Graduate, Jordan Smith, explains.
Ratchet rent provisions

Compensation

The introduction of the new section 36A
to the The Retail Shop Leases Act 1994
(Qld) (RSLA) makes any ratchet rent
provisions in a lease void. A transitional
provision, section 134, provides that
section 36A will apply to a retail shop
lease entered into after 4 April 2011.

Section 43 of the RSLA has been amended
to provide that compensation is payable by
a lessor to an assignee in circumstances of
a misrepresentation or false or misleading
statement.

Under section 36A, the types of ratchet
rent provisions that will be made void
under the RSLA are those that:
a.

prevent a decrease in the rent under
a rent review

b.

specify or limit the amount by which
the rent may decrease under a rent
review

c.

prevent, or allow the evasion of, the
rent review by the lessor or another
person for a purpose mentioned in
paragraphs (a) or (b).

For further information contact:
Jordan Smith, Law Graduate
jsmith@piperalderman.com.au

Section 44 of the RSLA has been amended
to provide:
a.

if the amount of
compensation payable
is unable to be agreed
upon between the
parties, the dispute
resolution process is
to be used to decide
the amount. This
involves submitting to
a mediation process
or a hearing by the
Queensland Civil and
Administrative Tribunal
of the retail tenancy
dispute

b.

an agreement under the
lease or an assignment of
the lease which limits the
amount of compensation
payable is void.

A transitional provision, section 135, makes
the amendments outlined above under
sections 43 and 44 of the RSLA apply to a
retail shop lease entered into, or assigned
after, 4 April 2011.
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ASX seeks comments on rule changes for
SME, Mid-Cap and Micro-Cap companies
ASX is conducting a review aimed at better meeting the needs of issuers and
investors for Australian SME, Mid-Cap and Micro-Cap companies outside the
S&P/ASX200. Partner, Craig Yeung and Law Clerk, Jarrod Wilksch examine
the review.
The SME, Mid-Cap and Micro-Cap Equity
Market Review has recently been released
by the ASX to invite issuers and investors
outside the S&P/ASX200 to provide
feedback on how ASX should structure
the market in order to better meet their
market needs.
The ASX currently operates with one set
of listing rules and one set of trading rules
which apply to all listed entities, despite
there being a diverse range of over 2,200
entities listed on the ASX with vastly
different market capitalisation.
In its review, ASX notes that securities
of companies outside the S&P/ASX200
are often characterised by smaller market
capitalisation and, generally, less liquidity
and lower frequency of trading activity
compared to companies in the top 200.
Many of these smaller companies often
find it difficult to satisfy the “one size fits
all” Listing Rule admission requirements
and their follow up obligations. For
example, upon applying for admission to
ASX, all companies are required to satisfy
the admission requirements, such as:
•

the spread requirement - the entity
must have at least 400 shareholders
holding parcels valued at $2,000 or
more

•

either:
»» the profit test - the entity must have
aggregated profit from operations
from the last three financial years of
at least $1 million

www.piperalderman.com.au

»» the assets test (alternative) – the entity
must have assets of at least $2 million
or a market capitalisation after listing
of at least $10 million
•

what could ASX do differently to
better meet the needs of start-up
or exploration companies, and
intermediaries and investors in
these companies? How can ASX
best support and promote junior
exploration companies?

•

what could ASX do differently to
better meet the needs of WA based
companies? Are there key features
or characteristics of WA based
companies which could form the
basis of market segmentation?

•

what are the benefits of tailoring
listing and trading requirements for
different segments of the market
within the single market structure?

•

what are the benefits of introducing a
new market(s) tailored to the needs
of specific listed companies? What
are the difficulties that this poses?

the issue price of the entity’s securities
must be at least $0.20.

A particular focus of the review is on
companies that are based in WA and in the
resources sector. ASX notes that 870 of the
companies outside the top 200 operate in
the metals and mining and energy sectors,
and many of these companies are based in
WA.
The review also considers initiatives that
overseas securities exchanges have adopted
in meeting the needs of a diversified market.
In particular the review considers the
approach taken by some overseas securities
exchanges of introducing specialised markets
that cater to the needs of a particular
market segment such as the London Stock
Exchange’s Alternative Investments Market
(AIM) and Hong Kong’s Growth Enterprise
Market (GEM). These secondary markets
tend to differentiate from the primary
listing exchanges on the basis of listing rules
(eg admission criteria), the capital raising
regulatory environment and compliance
arrangements.
In response to issues raised by the review,
ASX invites feedback on the following
questions:
•

•

are there particular industry sectors that
would benefit from segmentation, either
in the form of different listing rules,
trading functionality, different market
models, or some other targeted ASX
services?
7

ASX is seeking submissions by Friday
20 May 2011.
After considering feedback from market
users, ASX plans to develop a series of
recommendations prior to release for
public comment details of any proposed
listing and trading rule changes, details of
enhancements to trade functionality and
any other key changes.
If you are interested in making a
submission or providing feedback on
the review, please let a member of the
Piper Alderman corporate group know.
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Do you hold rights to stop counterfeit goods?
Trade marks have just taken on a greater significance in attempts to discourage
cross-border counterfeiters and protect goods being imported and exported from
Australia, as Partner, Tim O’Callaghan explains.
The ACTA puts the onus on other
signatories to the ACTA to implement an
enforcement regime which is consistent
with the enforcement framework set out
in the ACTA. When this occurs, there
will be greater scope for Australian rights
holders, particularly rights holders with
registered trade mark rights, to enforce
their rights in the signatory countries in
which they hold those rights.
It makes it more important that exporters
who regularly sell overseas acquire trade
mark rights in their target markets. The
border interception provisions apply at
a local level and only in favour of those
persons who are rights holders in the
relevant jurisdiction. If you are looking to
prevent the importation of counterfeit
goods into an overseas market, the new
border protection measures will only be
of assistance if you hold the rights in the
relevant markets.
The new international Anti-Counterfeiting
Trade Agreement (ACTA) sets out
a framework for the interception of
counterfeit trade marked and copyrightprotected goods by the Australian
Customs Service and provides for
information sharing between the border
protection agencies of the signatory
nations to allow for shipments to be
stopped at the source.
If you are a rights holder (in particular, a
holder of copyright or registered trade
mark rights) in a jurisdiction which is
a signatory to the ACTA, then there
will be greater scope for consistent
measures to enforce those rights in those
signatory jurisdictions when the ACTA is
implemented locally.
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Australia already has border protection
mechanisms under the Trade Marks Act 1995
and the Copyright Act 1968 which allow for a
copyright owner or a trade mark owner or
authorised user to lodge a Customs Notice
with the Australian Customs Service. The
Australian Customs Service will then stop
any shipment consisting of the designated
goods or goods bearing the nominated trade
mark. Both the importer and the objector
will then be informed and if no infringement
action has been initiated within the relevant
time limit, the goods will be released to the
owner. These provisions are consistent with
the enforcement principles set out in the
ACTA.
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For further information contact:
Tim O’Callaghan, Partner
tocallaghan@piperalderman.com.au
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Australian Consumer Law – Lessons from
across the Tasman
The Competition and Consumer Act 2010 (Cth) came into effect on 1 January
2010, containing the Australian Consumer Law. The ACL replaced the implied
condition of “merchantable quality” with the guarantee of “acceptable quality”
and predicated consumer remedies on the existence of a “major failure”. On
1 April 1994, New Zealand consumers experienced these same changes when
the Consumer Guarantees Act 1993 (NZ) came into operation. Lawyer, Stephen
Morrissey, and Law Clerk, Christine Iacono, explore the comparisons.

www.piperalderman.com.au
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The relevant provisions of the Consumer Guarantees Act 1993 (NZ) (CGA) and the Australian Consumer Law (ACL) are substantially identical.
The “acceptable quality” provisions found in CGA provide:
Consumer Guarantees Act 1993 (NZ)

Australian Consumer Law Ch 3 Part 3-2 Div 1

7. Meaning of acceptable quality

54 (2) [Guarantee of Acceptable Quality]

(1)

Goods are of acceptable quality if they are as:

For the purposes of section 6, goods are of acceptable quality
if they are as:
(a)

fit for all the purposes for which goods of the type in
question are commonly supplied; and

(b)

acceptable in appearance and finish; and

(c)

free from minor defects; and

(d)

safe; and

(e)

durable;

the nature of the goods:

(g)

the price (where relevant):

(h)

any statements made about the goods on any packaging
or label on the goods:

(i)

any representation made about the goods by the supplier
or the manufacturer;

(j)
(2)

(3)

(4)

(3)

all other relevant circumstances of the supply of the goods.

(b)

acceptable in appearance and finish; and

(c)

free from defects; and

(d)

safe; and

(e)

durable;

The matters for the purposes of subsection (2) are:
(a)

the nature of the goods; and

(b)

the price of the goods (if relevant);and

(c)

any statements made about the goods on any packaging
or label on the goods; and

(d)

any representation made about the goods by the supplier
or manufacturer of the goods; and

(e)

any other relevant circumstances relating to the supply
of the goods.

If:
(a)

goods supplied to a consumer are not of acceptable
quality; and

(b)

the only reason or reasons why they are not of acceptable
quality were specifically drawn to the consumer’s attention
before the consumer agreed to the supply;

the goods are taken to be of acceptable quality.
(5)

Where goods are displayed for sale or hire, the defects that are
to be treated as having been specifically drawn to the consumer’s
attention for the purposes of subsection (2) are those disclosed on
a written notice displayed with the goods.

If:
(a)

goods are displayed for sale or hire; and

(b)

the goods would not be of acceptable quality if they were
supplied to a consumer;

the reason or reasons why they are not of acceptable quality are taken,
for the purposes of subsection (4), to have been specifically drawn to a
consumer’s attention if those reasons were disclosed on a written notice
that was displayed with the goods and that was transparent.

Goods will not fall to comply with the guarantee of acceptable
quality if:

(b)

(5)

(4)

Where any defects in goods have been specifically drawn to the
consumer’s attention before he or she agreed to the supply,
then notwithstanding that a reasonable consumer may not have
regarded the goods as acceptable with those defects, the goods
will not fail to comply with the guarantee as to acceptable quality
by reason only of those defects.

(a)

fit for all the purposes for which goods of that kind are
commonly supplied; and

as a reasonable consumer fully acquainted with the state and condition of
the goods (including any hidden defects of the goods), would regard as
acceptable having regard to the matters in subsection (3).

as a reasonable consumer fully acquainted with the state and condition of
the goods, including any hidden defects, would regard as acceptable, having
regard to:
(f)

(a)

the goods have been used in a manner, or to an extent
which is inconsistent with the manner or extent of use that
a reasonable consumer would expect to obtain from the
goods; and

(6)

the goods would have complied with the guarantee of
acceptable quality if they had not been used in that manner
or to that extent.

A reference in subsections (2) and (3) to a defect means any failure
of the goods to comply with the guarantee of acceptable quality.

(7)

Goods do not fail to be of acceptable quality if:
(a)

the consumer to whom they are supplied causes them to
become of unacceptable quality, or fails to take reasonable
steps to prevent them from becoming of unacceptable
quality; and

(b)

they are damaged by abnormal use.

Goods do not fail to be of acceptable quality if:
(a)

(b)
			
www.piperalderman.com.au
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the consumer acquiring the goods examines them before
the consumer agrees to the supply of the goods; and
the examination ought reasonably to have revealed that
the goods were not of acceptable quality.
April 2011
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The “major failure” provision and the failure of a “substantial character” provision provide:

Consumer Guarantees Act 1993 (NZ)

Australian Consumer Law Ch 3 Part 3-2 Div 1

21 Failure of substantial character

260 When a failure to comply with a guarantee is a major failure

For the purposes of section 18(3), a failure to comply with a guarantee
is of a substantial character in any case where-

A failure to comply with a guarantee referred to in section 259(1)(b) that
applies to a supply of goods is a major failure if:

(a)

the goods would not have been acquired by a reasonable
consumer fully acquainted with the nature and extent of the failure;
or

(a)

the goods would not have been acquired by a reasonable
consumer fully acquainted with the nature and extent of the
failure; or

(b)

the goods depart in 1 or more significant respects from the
description by which they were supplied or, where they were
supplied by reference to a sample or demonstration model, from
the sample or demonstration model; or

(b)

the goods depart in one or more significant respects:

(c)

(d)

the goods are substantially unfit for a purpose for which goods of
the type in question are commonly supplied or, where section 8(1)
applies, the goods are unfit for a particular purpose made known
to the supplier or represented by the supplier to be a purpose
for which the goods would be fit, and the goods cannot easily and
within a reasonable time be remedied to make them fit for such
purpose; or
the goods are not of acceptable quality within the meaning of 		
section 7 because they are unsafe.

(i)

if they were supplied by description - from that
description; or

(ii)

if they were supplied by reference to a sample
or demonstration model—from that sample or
demonstration model; or

(c)

the goods are substantially unfit for a purpose for which goods of
the same kind are commonly supplied and they cannot, easily and
within a reasonable time, be remedied to make them fit for such
a purpose; or

(d)

the goods are unfit for a disclosed purpose that was made known
to:
(i)

the supplier of the goods; or

(ii)

a person by whom any prior negotiations or
arrangements in relation to the acquisition of the goods
were conducted or made;

and they cannot, easily and within a reasonable time, be remedied
to make them fit for such a purpose; or
(e)

www.piperalderman.com.au

11

the goods are not of acceptable quality because
they are unsafe.
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The similarities between the CGA and
ACL provisions make it reasonable to
assume that Australian courts may draw
guidance from New Zealand authorities
when interpreting and applying the ACL
provisions.

“Acceptable quality”
This guarantee is not one of “absolute
perfection”. It is comprised of five main
elements and is subject to a “reasonable
consumer test”.

The New Zealand cases
The principle authority on the concept of
“acceptable quality” is Nesbit v Porter. In
that case, the Nesbits purchased a fourwheel drive from a car dealer, of which
Mr Porter was the director. Five months
after purchase, the Nesbits were advised
of certain defects in the vehicle. They
approached the dealer and sought either
to return the vehicle or to be refunded
the cost of repairing the defects. When
the dealer refused to do so, the Nesbits
approached the Motor Vehicle Disputes
Tribunal. In the Court of Appeal, Justice
Blanchard referred to the “significant
difference” between “merchantable
quality” and “acceptable quality”:
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N A M E ]

“Goods are of merchantable quality if of use for
any purpose for which goods which complied
with the description under which they were
sold would normally be used; if for any such
purpose they are regarded as saleable under
that description under which they were sold
would normally be used; if fit for any such
purpose they are regarded as saleable under
that description… In contrast... Goods are of
acceptable quality only if fit for all purposes
for which goods of the type in question are
commonly used and they meet the other
standards referred to in s 7(1), including
being free of minor defects, with all of these
matters being tested against the opinion of
a reasonable and fully-acquainted consumer
having regard to the matters in paras (f) to (j)
of that subsection.”
The above extract illustrates that the
difference between “merchantable”
and “acceptable” quality is not simply a
difference in semantics. The distinction is a
pivotal one, namely the requirement that
goods be fit “for all purposes”, the first of
the five elements that make up “acceptable
quality”. Goods may be of “merchantable
quality” yet still fall short of being of
“acceptable quality”.
An understanding of the four remaining
elements that constitute “acceptable
quality” can be garnered from various
other decisions such as Norton v Hervey
Motors Ltd. In that case, it was recognised
that “reasonable consumer must be taken to
expect that there may well be some matters
which will require remedy” with regard to
acceptability in appearance and finish unless
they are prepared to pay “very large sums”,
for example, very “complicated and complex
machinery” like vehicles. This decision also
confirmed that the “existence of a minor
defect does not necessarily mean the goods”
are not of “acceptable quality”
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In Contact Energy Ltd v Jones, it was held
that “safe” does not mean “absolutely free
from risk” as the “reasonable consumer
test” may reveal that an “element of risk”
is “acceptable”. Further, New Zealand
cases have shown that durability is a
“context and product specific concept”
that is “linked closely to what is a
reasonable time for the product to remain
durable.”

“Failure of a substantial character/
major failure”
The ACL equivalent of New Zealand’s
“failure of a substantial character” is a
“major failure”. Once a breach of the
guarantee of “acceptable quality” has
been established, whether the breach
constitutes a “major failure” or a failure
of a “substantial character” is crucial in
determining what remedy is available to
the consumer.

The New Zealand cases
The decision in Stephens v Chevron
Motor Court Ltd is oft-cited in respect of
the concept of failure of a “substantial
character”. In that case, the appellant had
purchased a 1983 Mitsubishi Pajero from
the respondent and within a matter of
days of purchase, the vehicle was found to
be out of oil, and without break or clutch
fluid. The respondent rectified the defects
but shortly afterwards, the vehicle started
to “blow smoke”. Despite rectification
of these defects, problems continued
to occur until the appellant refused to
uplift the vehicle and ceased paying hire
purchase instalments. Importantly, Justice
Macdonald observed, “whether....[a]
fault....[is] one of a “substantial character
is a matter of degree in any given case.”
This statement is frequently cited in
cases considering whether a failure is of
a “substantial character”. The concept of
“degree” is illustrated in the example:
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“On a monetary level being required to
spend say $1000 on repairs in respect of a
vehicle purchased for $5000 might indicate
a failure of a ‘substantial character’ but that
would not necessarily hold true for the same
repairs on a vehicle of significantly greater
value.”

Case study – Vehicles
Decisions of the New Zealand Motor
Vehicle Disputes Tribunal provide
practical and relevant insight into what
has, or has not, constituted breaches of
the guarantee of “acceptable quality” and
failures of a “substantial character” in the
New Zealand context.

N A M E ]

For example, in Reference No. MVD 211/09
the purchaser bought a new car from a
trader. Within six years of purchase and
34,134 kms, the vehicle’s transmission
started to malfunction. The Tribunal referred
to Stephens v Chevron Motor Court Ltd and
found that not only was the vehicle not of
“acceptable quality” because its transmission
was not durable, but also that this failure
was one of “substantial character”, as
without a working transmission the vehicle
was useless and a reasonable consumer
aware of the problem would not have
acquired the vehicle. The purchaser was
entitled to either reject the goods or obtain
damages in compensation for any reduction
in value of the goods below the price paid by
the consumer for the goods from the trader.
The purchaser chose the latter.

Conclusion
The above decisions provide an indication
of how the concepts of “acceptable
quality” and failure of a “substantial
character” have been interpreted by the
New Zealand Courts. Whether Australian
Courts will be guided by these New
Zealand decisions when interpreting the
ACL, and if so, to what extent, will be
revealed in due course.
For further information contact:
Stephen Morrissey, Lawyer
smorrissey@piperalderman.com.au
Christine Iacono, Law Clerk
ciaconoy@piperalderman.com.au

In contrast, in Reference No. MVD 224/08,
although several durability problems
rendered the second-hand vehicle not of
“acceptable quality”, the Tribunal was not
satisfied that this breach constituted a failure
of a “substantial character” because the
failure could be remedied for approximately
$800.00.
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