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Centro and the lessons for directors
Partner, Amanda Banton, Senior Associate, Elisabeth Pickthall and Graduate
Lawyer, John Boyagi look at the recent decision in ASIC v Healy that is likely to
have broad implications on the relationship between the Board and Management.
The decision focuses on the approval of
consolidated financial statements in 2007
by the directors of Centro Properties
Limited (CPL), Centro Property Trust
(CPT) and Centro Retail Trust (CRT),
collectively referred to as “Centro”.
The reports fell short of the requisite
accounting standards by misclassifying or
omitting to disclose significant financial
liabilities.
The subtleties of the decision have
potentially broad implications on the
relationship between the Board and
management, specifically relating to the
flow and control of information placed
before the Board for consideration
when making decisions. The onus now
rests on the Board to properly manage
the information on which it bases its
decisions, in the effective discharge of its
standard of care.

Background - The 2007
Centro financial reports
At a joint meeting of the Boards of
the Centro entities, the directors
unanimously:
•

•

Resolved to approve the
consolidated financial statements
of CPL, CPT and CRT and their
controlled entities for the year ending
30 June 2007
Resolved that declarations be made
in writing by the directors that:

»» the financial statements gave a true
and fair view of the financial position of
CPL, CPT and CRT as at 30 June 2007
•

»» there were reasonable grounds to
believe that CPL, CPT and CRT would
be able to pay their debts as and when
they became due and payable
With respect to the CPL, CPT and
CRT 2007 accounts, resolved that
the Directors’ Reports and Directors’
Statements be approved, and that the
statements and declarations be signed
by any two directors and be annexed to
the financial statements.

Misclassified liabilities
The CPL 2007 Accounts provided:
•

•

•

The total of interest bearing liabilities
for CPT and its controlled entities
which were classified as current as at
30 June 2007 was $1,096,936,000.

•

The total of interest bearing liabilities
for CPT and its controlled entities
which were classified as non-current as
at 30 June 2007 was $2,506,750,000.

Resolved that in the opinion of the
directors:
»» with respect to the CPL, CPT and CRT
2007 accounts, the financial statements
and notes were in accordance with the
Corporations Act 2001 (the Act) and the
company’s Constitution

•

The CPT 2007 Accounts provided:

The total of interest bearing liabilities
for CPL and its controlled entities which
were classified as current as at 30 June
2007 was $1,096,936,000.
The total of interest bearing liabilities
for CPL and its controlled entities
which were classified as non-current as
at 30 June 2007 was $2,506,815,000.

The CRT 2007 Accounts provided:
•

The total of interest bearing liabilities
for CRT and its controlled entities
which were classified as current as at
30 June 2007 was $nil.

•

The total of interest bearing liabilities
for CRT and its controlled entities
which were classified as non-current as
at 30 June 2007 was $1,433,979,000.

On the evidence before him, Justice
Middleton found that as at 30 June 2007,
CPT, CPL and their controlled entities in
fact had current interest bearing liabilities
totalling $2,611,033,581 which were
wrongly classified as non-current on the
CPL and CPT balance sheets.
Further, his Honour found that as at
30 June 2007, CRT in fact had current
liabilities totalling $598,292,097 which
were wrongly classified as non-current on
the CRT balance sheet.

»» the financial statements complied
with Accounting Standards, the
Corporations Regulations 2001 and
other mandatory professional
reporting requirements
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Claims by Australian Securities
and Investments Commission
ASIC alleged that the actions of the
Centro directors constituted a breach
of their duties under the Act, specifically
sections 180 and 344. ASIC also alleged
that by issuing certificates declaring that
the 2007 Accounts were compliant, the
directors were in breach of section 295A
of the Act.

The legislative requirements
Section 344 of the Act provides:
“A director of a company, registered
scheme or disclosing entity contravenes
this section if they fail to take all
reasonable steps to comply with, or to
secure compliance with, Part 2M.2 or
2M.3”.
Parts 2M.2 and 2M.3 of the Act both
enumerate in detail what is required
of companies in the maintenance and
reporting of financial records.
In evaluating the requirements of
section 344, Justice Middleton noted:
“The director’s obligation, under
section 344 is to take all reasonable
steps to comply, or secure compliance,
with Pt 2M.3 (which deals with financial
reports, directors’ reports, audit,
reporting to members and lodgement
with ASIC). They are under the same
duty with respect to the financial
records which the entity must keep
under Pt 2M.2. If they fail to take all
reasonable steps to comply or secure
compliance, they contravene the Act”.
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His Honour continued, stating:
“Whilst the obligation to “prepare” it is
placed on the entity, the directors have an
important responsibility for the contents of
the report. Additionally, the financial report
which a company must prepare must
contain a declaration by the directors that
the financial statements comply with the
accounting standards and give a true and
fair view, and must contain the directors’
opinion as to whether there are reasonable
grounds to believe that the entity will
be unable to pay its debts as and when
they become due and payable and as to
whether the financial statements are in
accordance with the law: section 295(4)”.
The Act therefore places a positive duty on
directors to ensure a company’s reports
comply with the relevant accounting
standards, and requires that directors
positively declare their belief to that effect
in the form of a certificate under section
295(4).
Section 180 of the Act imposes on
directors a more general duty of care in
the discharge of their duties and obligations
with the degree of care and diligence
that a reasonable person would exercise
if they were a director or officer in the
corporation’s circumstances and occupied
the office held by, and had the same
responsibilities as, the director or officer.
Justice Middleton noted:
“In determining whether a director has
exercised reasonable care and diligence
… the circumstances of the particular
corporation concerned are relevant to the
content of the duty. These circumstances
include: the type of company, the
provisions of its constitution, the size and
nature of the company’s business, the
composition of the board, the director’s
position and responsibilities within the
company, the particular function the
director is performing, the experience or
skills of the particular director, the terms
upon which he or she has undertaken
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to act as a director, the competence
of a company’s management, the
competence of the company’s advisors,
the distribution of responsibilities within
the company and the circumstances of
the specific case”.

Relationship between
section 180 and section 344
ASIC alleged that the same conduct gave
rise to a breach of both sections of the
Act. In considering the interplay between
the provisions, his Honour held:
“In my view, the interplay between
section 180 and section 344 in the
circumstances of this case is simply this:
a. The directors were required by
section 180 to be diligent and careful
in their consideration of the resolution
to approve the accounts and reports.
b. The directors were required by
section 344 to take all reasonable
steps to secure compliance with the
relevant provisions of the Act, and to
at least inquire about any potential
deficiency in the accounts and
reports that they observed or ought
by the exercise of the requisite care
and diligence to have observed”.
Therefore while section 180 imparts a
general duty of diligence and care in the
directorship of a corporation, section
344 requires of directors more specific
duties in relation to ensuring compliant
financial reporting. It appears that a failure
by a director to observe the specific
requirements of section 344 necessarily
results in a breach of the general
requirements of section 180.
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Directors’ submissions
The Centro directors’ core submission
was that relevant accounting rules had
recently changed, and they could not have
known that the misclassified short-term
liabilities in question were current under
those rules. The directors also claimed
that in light of the complexity and volume
of the information handed to them, they
were reasonably entitled to place reliance
on Centro management’s procedures for
ensuring accounting/reporting compliance
in discharge of their duties under the Act.
Two broad issues arose from the Court’s
dismissal of that submission. First, the
general standard of care imposed on
directors pursuant to section 180 will vary
according to the circumstances of the
corporation at hand. Secondly, once the
applicable standard of care is ascertained,
the Board cannot rely on management
to discharge the specific responsibilities
associated with that standard, or blame
‘information overload’ from management
for failing to exercise due care and
diligence.
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The “floating” standard
of care under section 180
Justice Middleton held the directors failed
to exercise the degree of diligence and
care required of them under section 180 in
light of Centro’s particular circumstances,
and placed undue reliance on company
management in the discharge of their duties
relating to financial reporting. Setting the
tone, his Honour held that the importance
of true and fair financial reporting is “one of
the fundamental reasons” why directors are
required to approve them.
In evaluating what constitutes ‘taking all
reasonable steps’ adequate to discharge
directors’ duties under the Act, his Honour
focussed on the circumstances of the
relevant corporation: “What is encompassed
by taking ‘all reasonable steps’ will differ
depending on the entity, the complexity of the
entity’s business and the internal reporting
procedures within the entity”.
His Honour was clear that the test was
fundamentally objective; that is, the standard
of care a reasonable person in the position
of the director would exercise in light of the
circumstances of the relevant entity.
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Turning to Centro’s circumstances, Justice
Middleton reviewed in detail the group’s
well-organised and extensive management
and governance structure, including the
Risk Management sub-committee of the
Board. In light of these circumstances, his
Honour held that each of the directors
was aware, or should have been aware,
of the misclassified short-term liabilities.
As such, his Honour held that “each
director armed with the information available
to him was expected to focus on matters
brought before him and to seriously consider
such matters and take appropriate action”.

Unreasonable reliance
on management
The Court rejected the directors’
argument that their reliance on
information from management was
an adequate discharge of the duty to
properly consider the financial reports
placed before them.
His Honour noted that the Act places on
the Board and each director individually
the specific task of approving financial
statements: “Directors cannot substitute
reliance upon the advice of management for
their own attention and examination of an
important matter that falls specifically within
the Board’s responsibilities, as with the
reporting obligations”.
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As to the directors’ claim that their
failure was due in part to the volume and
complexity of the information provided by
management, his Honour placed the onus
on the Board in limiting and managing the
information placed before it: “A board can
control the information it receives. If there
was an information overload, it could have
been prevented … The complexity and
volume of information cannot be an excuse
for failing to properly read and understand
the financial statements. It might be so
for less significant documents, but not for
financial statements”.

Implications for directors

Regarding the issue of the certificate, his
Honour rejected the contention that
ensuring compliance was the exclusive
domain of financial accountants and
general counsel. The approach his
Honour preferred “may come close to
placing a burden on each director akin
to each director having not only to take
reasonable steps to secure compliance
with the Act, but actually complying with
the Act”. His Honour did not regard this
obligation as “onerous”.

His Honour’s position hints at the possibility
that the Board, in discharging its standard
of care, should distinguish between
‘significant’ financial information and ‘lesser’
information placed before it by management.
Information overload is not a valid excuse.
By corollary, this raises the question: What
distinguishes ‘significant’ from ‘lesser’
documents/information?

The decision demonstrates the importance
of Board-control over its processes and
procedure in discharging its relevant
standard of care. Directors should
ensure that the information provided by
management is independently considered
and measured for compliance. The Board
should not simply lean on management,
but must take a proactive approach in
filtering and examining what is placed
before it, to the standard appropriate in
the circumstances.

In keeping with his Honour’s approach,
it is possible that the answer will depend
on the standard of care expected of a
particular Board, taking into account its
corporation’s circumstances. The higher
the requisite standard, the more diligent
the Board should be in what information
is placed before it for consideration.
In other circumstances, less pressing
issues may warrant the Board’s use of
‘information control’, such that it is not
distracted from more pertinent questions.
In the case of Centro, the pressing nature
of impending current liabilities probably
meant related information/documents
constituted ‘significant’ information to
which the Board should have properly
turned its collective mind, unfettered
by volumes of relatively insignificant
information.
For further information contact:
Amanda Banton, Partner
t +61 2 9253 9929
abanton@piperalderman.com.au
Elisabeth Pickthall, Senior Associate
t +61 2 9253 3805
epickthall@piperalderman.com.au
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The future of financial advice:
the devil will (probably) be in the detail
In the aftermath of high profile corporate collapses resulting in significant losses for
Australian investors acting on financial advice, the Parliamentary Joint Committee
on Corporations and Financial Services launched an inquiry into the financial
planning industry. Senior Associate, Aaron Chan explores the suggested reforms.
The Federal Government’s response to
the inquiry and its subsequent report
was to announce the Future of Financial
Advice (FOFA) reforms, which are aimed
at restoring consumer confidence in the
financial planning industry by improving
the quality, accessibility and affordability
of financial advice and enhancing the
professionalism of industry participants.
The FOFA reforms were first announced
in April 2010, with the then-Minister for
Financial Services, Superannuation and
Corporate Law issuing an information
pack on the intended reforms. At the
time, the Government announced an
intention to engage in significant public
consultation, and also to set 1 July 2012
as a mooted start date for the majority of
the reforms.
More than a year after that announcement
- and less than a year out from the
proposed date for commencement - draft
legislation for public comment is yet to be
issued. Instead, an additional information
pack was issued in April 2011 to outline
changes to the FOFA reforms arising out
of the Government’s year of engaging
extensively with stakeholders. In this
information pack, the Government also
announced its intention to issue draft
legislation in the second half of the year,
and to introduce the FOFA legislation
into Parliament before the end of 2011 in
order to meet the 1 July 2012 timeframe.
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In our first e-Bulletin for this financial year,
we had hoped to provide an extensive
review of the reforms that are scheduled
to commence at the beginning of the next
financial year. Instead, in the absence of draft
legislation, we have turned to the April 2011
information pack for information on the
headline changes to the FOFA reforms.

•

Remuneration reforms – additions to the ban
on conflicted remuneration structures
•

A prospective ban on any form of
payment relating to volume or sales
targets from any financial services
business to dealer groups, authorised
representatives or advisers, including
volume rebates from platform providers
to dealer groups from 1 July 2012,
hopefully resulting in products for retail
investors being judged on their merits.

•

Also from 1 July 2012, and to
compliment the proposed ban on
conflicted remuneration structures, a
prospective ban on certain soft dollar
benefits of $300 or more (per benefit).

•

A prospective ban on up-front and
trailing commissions and like payments
for both individual and group risk
within superannuation from 1 July
2013, although this ban is not intended
to extend to risk products outside of
superannuation.
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A limited carve out from the ban on
conflicted remuneration structures,
including volume payments, for
employees of Australian DepositTaking Institutions (ADIs) advising
on and selling their employer ADIs
basic banking products, on the basis
that the risk of a conflict of interest is
outweighed by the cost of changing
remuneration structures and ensuring
compliance.

Changes to the advice reforms - opt-ins,
statutory duties and scaled advice
•

A prospective requirement from
1 July 2012 for advisers to get retail
clients to opt-into (or renew) their
advice agreement every two years,
with a disclosure notice to be
provided to the client every other
year. While this may appear to
reduce the administrative burden
on financial advisors (the opt-in as
originally announced proposed an
annual opt-in), it still has the potential
to require planners to change
their fee structures and implement
significant administrative measures
and compliance checks.
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•

•

The statutory best interests duty for
financial advisers announced in the
April 2010 information pack is to be
refined, with details of the statutory
duty hopefully contained in draft
legislation when it is issued. However,
a limited carve out from this duty
for employees of ADIs (in line
with the carve out from conflicted
remuneration structures) has already
been foreshadowed.
Promoting the availability of limited
“scaled advice” on one area of a
retail client’s needs, or about a
limited range of issues, in addition to
the traditional (and in theory more
expensive) “holistic advice” provided
by financial planners. It will be
interesting to see how this proposed
form of advice sits with a statutory
best interests duty.

Other reforms and areas of review
Other issues being considered under
the FOFA reforms include:
•

N A M E ]

considering the need for, and the
costs and benefits of, a statutory
compensation scheme for financial
services (public submissions are
currently being reviewed)
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•

reviewing the current dichotomy
of wholesale and retail clients

•

formulating an appropriate replacement
to the existing exemption permitting
accountants to provide certain advice
regarding self managed super funds
without holding an Australian financial
services licence

•

determining whether the use of the
terms “financial adviser” or “financial
planner” should be regulated

•

enhancing ASIC’s powers regarding
Australian Financial Service licensing and
banning of individuals for breaches of
licence obligations

•

simplifying Financial Service Guides to
ensure more effective disclosure in light
of the other FOFA reforms.

As such, financial planners should keep an
eye out for the further opportunities to
consult with the Government regarding
the FOFA reforms, and monitor the
progress of the FOFA legislation when it is
eventually released to the public. Financial
planners and those working with them
should be aware of the risk that the FOFA
reforms could cause disruptions and lead
to additional costs to their businesses
during this financial year and plan ahead
appropriately.
For further information contact:
Aaron Chan, Senior Associate
t +61 2 9253 3805
achan@piperalderman.com.au

Irrespective of whether these changes have
a practical impact on the quality of advice
being provided, the FOFA reforms could
potentially lead to financial planners having
to implement significant changes to their
operations, fee structures and compliance
programs before the start of the next
financial year.
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Twitter, suppression and the Courts
The rise and rise of social media platform Twitter has had all sorts of impacts
on the administration of justice. In this article, Partner, Tom Griffith explores two
key developments: the effectiveness of suppression orders in the age of Twitter, and
the use of Twitter as a live reporting tool for media organisations covering cases
as they unfold in Court. Both of these issues are of course not unique to Australian
Courts, but are being faced world wide.
The UK super injunction cases

What is a suppression order?

Possible future direction

There have been a number of high profile
cases recently where suppression orders,
known in the UK as super injunctions,
have been undermined and breached by
users of social media.

Suppression orders are Court orders
that prevent the details of civil or criminal
proceedings being publicised. Most
commonly, suppression orders are used
to suppress the identities of the accused,
the victim and certain witnesses in criminal
cases. Different approaches to suppression
are taken in different jurisdictions.

There will always be cases where
suppression of details of individuals is
in the public interest. Social media and
smart phones pose a potentially lethal
threat to the use or effectiveness of
suppression orders. However, ultimately
it is important to note that they are
mere conduits for information. Someone
ultimately needs to know the relevant
information before it can be posted,
and that individual must be prepared to
breach the terms of a suppression order.
Rather than attempting to wind back the
technology, the answer may instead lie
in a public education campaign about the
issue and tougher penalties for those who
breach Court orders. Both of these are a
tough sell.

Perhaps the most famous of these has
been the case of the Manchester United
Football player Ryan Giggs. Giggs had
been granted a UK super injunction
prohibiting publication of his identity
in relation to allegations he had had an
extramarital affair with a former reality
TV star. The super injunction ultimately
provided little or no protection. Giggs
was named as the relevant footballer on
Twitter, and upwards of 70,000 Twitter
users knew his identity and the allegations,
despite them not appearing in mainstream
media. Finally, a UK politician, under
the cloak of parliamentary privilege,
named Giggs in parliament as the player
who had obtained the super injunction.
Within hours, the mainstream UK media
reported on the story in all of its tawdry
detail.
The explosion of social media, combined
with the growing and widespread use of
smart phones means that the effectiveness
of suppression orders is being called into
question both in Australia and in many
other parts of the world.
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The justifications for suppression orders
include:
•

protecting victims from adverse
publicity, particularly in sexual cases

•

protecting witnesses, to better ensure
they will give evidence

•

protecting the prosecution’s
investigation of an alleged offence,
or connected offences, and

•

protecting the accused and protecting
against an accused’s trial miscarrying by
reason of prejudicial media reporting.

At the same time, there has been criticism
of suppression orders in that:
•

they unduly protect the rights of an
accused

•

they are the province of the rich and
powerful only, and

•

they offend principles of open justice.
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It is not clear how prosecution authorities
will respond to the challenges posed.
Prosecution authorities face difficulties in
locating and bringing to justice those who
elected breach suppression orders:
•

Problems with identification Twitter users and bloggers often use
pseudonyms and multiple identities

•

Too many offenders in number, such
that selecting any one offender may
risk criticism of discrimination

•

The offenders may be outside the
jurisdiction of the Courts, and
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Tougher penalties for breaches of
suppression orders and a public
education campaign about the role of
suppression are tough political sells.

However, in the face of the difficulties
outlined above, if prosecuting authorities
do nothing, important criminal and civil
trials may miscarry. Traditional media
outlets, who have historically been very
respectful of suppression orders may
also cry foul about having to comply with
onerous suppression restrictions while
new media users seemingly get off scot
free.

in question. Individual judges reserve a
discretion to disallow use of live, text‑based
communications if such use would interfere
with the proper administration of justice.
The prohibition on recording Court
proceedings and taking photographic images
in Court remains. The existing UK statutory
framework governing contempt of Court still
applies.
The Australian position

We are effectively faced with a bizarre
dichotomy, highlighted by the Ryan Giggs
case, where a large chunk of the British
population knew the identity of the
footballer via Twitter or word of mouth,
however the traditional media could not
identify or repeat the name by reason of
the Court’s order.

The position in Australia will vary from
State to State. There has traditionally been
a general prohibition on the use of mobile
phones in New South Wales courtrooms.
It is not expected that this prohibition will
be lifted, although with the advent of new
technology it may be modified. Currently a
policy exception applies to journalists who
work for recognised media organisations,
who are permitted to use mobile phones or
personal digital assistants (PDAs) provided
that such devices are:

Twitter in the courtroom

•

switched to silent

Social media, and in particular Twitter, has
also had a significant impact on the way in
which Court proceedings are reported by
the media.

•

are not used for verbal communication

•

are only used for note taking,
text messaging or emailing, and

The high profile bail proceedings against
Julian Assange in the UK is a prime
example of the Courts coming to
grips with the widespread use of social
media. In an interim guidance note, Lord
Justice Igor Judge stated that the use of
unobtrusive, handheld, virtually silent
pieces of modern equipment for the
purposes of simultaneous reporting of
proceedings to the outside world as they
unfold in court is generally unlikely to
interfere with the proper administration
of justice. The Lord Justice’s guidance
note was subject to some important
caveats. Permission to make live text
based communications regarding
a Court case may only be granted
following an application to the Court

•

the use of the mobile phone or
PDA does not cause any disruption
to Court proceedings.
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Query whether a similar policy exception
might in future apply to solicitors
and barristers, who might
similarly be permitted to
use mobile devices in
Court to send messages
back to their offices or
chambers, provided
that they are switched
to silent and do not
disrupt the Court
proceedings.
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It is important to note too that the NSW
Supreme Court practice note allows
practitioners to use laptop computers at
the bar table during hearings.
The risks posed by live text-based
reporting from Courtrooms are discussed
in a recent Consultation Paper published
by the Judiciary of England and Wales and
include:
•

technical interference with the
Court’s PA systems and transcript
recording equipment

•

increased risks of jurors researching
their cases online during trials

•

witnesses who are out of Court may
be informed via Twitter of what has
already happened in Court and be
coached or briefed prior to giving
evidence

•

difficulties for Court staff in identifying
those present in a Courtroom who
are entitled to use mobile devices and
those who aren’t (possibly overcome
by separate seating arrangements
for those permitted to use mobile
devices), and

•

sensitive or excluded evidence being
immediately published to the wider
public without pause for reflection on
the ramifications for the fair and just
hearing of the matter.
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For the moment, there is no easy answer.
Australian Courts and legislators are
watching developments overseas with
interest. In particular, and following the
interim guidance note, the Judiciary of
England and Wales has commissioned a
public consultation in respect of the use of
live, text-based forms of communications
from Court for the purposes of fair and
accurate reporting. The questions posed
as part of the consultation are as follows:
•

•

Is there a legitimate demand for live,
text-based communications to be
used from the Courtroom?
Under what circumstances should
live, text-based communications be
permitted from the Courtroom?
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•

Are there any other risks which
derive from the use of live, text-based
communications from Court?

The consultation closed on Wednesday,
4 May 2011 and is expected to report
later this year.

•

How should the Courts approach the
different risks to proceedings posed by
different platforms for live, text-based
communications from the Court?

Australian Courts and legislators are
monitoring the developments in the UK
with interest.

•

How should permitting the use of live,
text-based communications from Court
be reconciled with the prohibition
against the use of mobile telephones in
Court?

•

For further information contact:
Tom Griffith, Partner
t +61 2 9253 9913
tgriffith@piperalderman.com.au

Should the use of live, text-based
communications from Court
be principally for the use of the
media? How should the media be
defined? Should persons other than
the accredited media be permitted
to engage in live, text-based
communications from Court?
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Carbon Price framework announced:
Implications for Resources Companies
On 10 July 2011, the Government announced the framework for its Carbon
Price scheme. Subject to the legislation passing the scheme is proposed to
commence on 1 July 2012 with an initial Carbon Price set at A$23 per tonne
of carbon dioxide equivalent (CO2-e). Simone Selkirk, Senior Associate, and
Consultant, Dr Roland M Ryser consider the practical implications of the
Carbon Price for the Resources Sector.
Overview of the Carbon Price

Coverage

The proposed Carbon Price scheme
includes the following key elements:

The Carbon Price will have broad
coverage of emission sources including:

Fixed price
period
(3 years)

- From 01/07/2012 – 30/06/2015: Fixed price carbon
permits
- No pollution caps: Unlimited carbon permits available
- Carbon Price in 2012-13: A$23 per tonne CO2-e
- Carbon Price in 2013-14: A$24.15 per tonne CO2-e
- Carbon Price in 2014-15: A$25.40 per tonne CO2-e

Flexible price
period

- From 01/07/2015: Emissions trading scheme
- Pollution caps: Number of available carbon permits
will be capped
- Price ceiling applying for the first three years set
at A$20 above the expected international price
for 2015-16 (rising annually)
- Price floor applying for the first three years set at
A$15 (rising annually)

In the fixed price period, liable entities
are obliged to purchase carbon permits
from the Government at a fixed price, up
to the number of their emissions for each
compliance year. Any permits purchased
will be automatically surrendered and
cannot be traded or banked for future
use (exceptions apply for freely allocated
permits).
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In the flexible price period, the
number of carbon permits issued by the
Government each year will be limited by a
pollution cap on annual carbon pollution.
The price will then be determined by the
market. Businesses will compete to buy the
number of permits they need to meet their
obligations and will be free to buy and sell
the carbon permits they have acquired.
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•

stationary energy

•

business transport

•

industrial processes

•

fugitive emissions (other than
from decommissioned coal mines)

•

emissions from non-legacy waste.

The Government expects that around
500 businesses will be directly liable
under the scheme.

Compensation and assistance
The Government has announced
that some compensation and assistance
will be provided to support affected
businesses. One of the assistance
programs will include a Job and
Competitiveness Program to assist
emissions-intensive trade-exposed
(EITE) industries. Eligibility for assistance
will be based on an emissions intensity
and trade exposure test.
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In addition to the Jobs and
Competitiveness Program, further
assistance will particularly be granted to
businesses in the steel industry, the coal
sector, the manufacturing industry (other
than EITE industries), and the energy
sector. As regards the coal sector, the
Government expects the impact of a
A$23 Carbon Price to be low, around
A$1.80 per tonne of coal produced
for coal mine fugitive greenhouse gas
emissions. The most emissions-intensive
gas mines, however, will be granted
assistance under a Coal Sector Jobs
Package.

What does this mean for you?
Collating information
Whilst the Carbon Price scheme is still in
its formative stages and yet to be passed
by Parliament, companies should start to
prepare for Carbon emissions assessment
of their businesses. In particular,
companies should define and implement
processes allowing them to account for
their carbon emissions.
Contract management
As we have already foreshadowed in
previous Resources Alerts, affected
businesses should review and design
their contractual arrangements to ensure
emissions are best managed and carbon
costs are effectively accounted for now.
When negotiating contracts that seek to
pass on costs under the carbon pricing
scheme, the language and terms in the
contracts should adequately cover costs
under both the fixed price period and
the later emissions trading mechanism.
Current contracts may be worded in a
manner which may produce unexpected
cost outcomes between the parties
depending on how the Carbon Price is
imposed under the law. Contract reviews
should be undertaken to make sure both
carbon price phases are accounted for in
passing on any industry costs.
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Continuous disclosure obligations
Companies should be mindful that the
Government’s proposal may have a
material impact on the value of their
shares and, as a consequence, could
trigger an ASX announcement under
the company’s continuous disclosure
obligations when the Carbon Price
is introduced. Section 674 of the
Corporations Act 2001 (Cth) and ASX
listing rule 3.1 require a listed company
to disclose all price-sensitive information
to the market. Companies should
consider the potential impact of the
Carbon Price on its assets now and start
to take measures to manage the impact
of the Carbon Price to reduce the risk
of needing to make any adverse market
disclosures upon introduction of the
Carbon Price scheme.
Piper Alderman will continue to monitor
the announcements in relation to the
proposed Carbon Price mechanism and
provide further updates as these are
announced.
If you would like more information in
relation to this article please contact:
Dr Roland M Ryser, Consultant
t +61 2 9253 3820
rryser@piperalderman.com.au
Simone Selkirk, Senior Associate
t +61 2 9253 3837
sselkirk@piperalderman.com.au
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DX 10216, Sydney Stock Exchange
t + 61 2 9253 9999
f + 61 2 9253 9900

Melbourne
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385 Bourke Street
Melbourne VIC 3000
GPO Box 2105
Melbourne VIC 3001
DX 30829, Collins Street
t + 61 3 8665 5555
f + 61 3 8665 5500

Brisbane
Level 9
239 George Street
Brisbane QLD 4000
GPO Box 3134
Brisbane QLD 4001
DX 105, Brisbane
t + 61 7 3220 7777
f + 61 7 3220 7700

Adelaide
167 Flinders Street
Adelaide SA 5000
GPO Box 65
Adelaide SA 5001
DX 102, Adelaide
t + 61 8 8205 3333
f + 61 8 8205 3300
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www.piperalderman.com.au
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