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Court striking out two defamatory
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mobile phones in defiance of discovery obligations. The
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ASX seeks comments on proposed changes to
mining, oil and gas exploration and production
company reporting and disclosure requirements
On 5 October 2011, the ASX released a public consultation paper titled “ASX
Listing Rules Review Issues Paper: Reserves and Resources Disclosure for Mining
and Oil & Gas Companies”. Partner, James Dickson, and Lawyer, Jarrod Wilksch,
review the proposals.
The ASX Listing Rules Review Issues
Paper: Reserves and Resources Disclosure
for Mining and Oil & Gas Companies
(Consultation Paper ) discusses
potential amendments to the disclosure
requirements specific to mining, oil
and gas exploration and production
companies to achieve greater alignment
and harmonisation with international
best practice reporting requirements.
Further to this objective, the Consultation
Paper aims to reduce compliance costs
for mining, oil and gas exploration and
production companies listed in multiple
jurisdictions. A further aim of the
Consultation Paper is to ensure that
the reporting requirements under the
ASX Listing Rules reduce the likelihood
of investors being confused or misled
by disclosure, in particular in relation to
exploration and production targets or
forecast financial information derived
from production targets which are based
on potentially unreliable geological data,
or based on information on petroleum
resources in the early stage of project
development.

•

Part A which examines the scope for
enhancing disclosure of exploration
information, mineral resources, ore
reserves and associated production
targets, and
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metallurgical factors or assumptions
and cost and revenue factors), and
a requirement for disclosure of a
technical report to support the
disclosure
•

minimum level of study for an initial ore
reserve estimate – the introduction
of a requirement that a prefeasibility study be completed for
the conversion of estimated mineral
resources to ore reserves

•

disclosure of production targets – the
Consultation Paper notes that the
Listing Rules and JORC code do
not currently deal directly with the
reporting of production targets
and forecast financial information
derived from production targets.
As such, ASX proposes a number
of options to regulate the reporting
of these requirements including
disclosure of key assumptions, key
contingencies and risks regarding
production targets. (This discussion
also considers the issue of whether
the amendments would provide for
greater disclosure of information
relevant to demonstrating
a “reasonable basis” for the
statements)

Part A - Mining Company Mineral
Resources and Ore Reserves
Reporting
The following is a summary of the key areas
of disclosure in relation to mineral resources
and ore reserves reporting where ASX is
proposing reform and seeking comments:
•

disclosure of exploration results – ASX
proposes disclosing greater drill hole
and intercept information to improve
the ability of investors to assess the
significance of those results

•

disclosure of exploration targets – ASX
proposes a stricter application for the
requirement for proximate cautionary
statements (relating to the uncertainty
of targets), proposing that a cautionary
statement be disclosed with the “same
prominence” and in a “proximate
location” to the exploration target

•

disclosure of key assumptions underpinning
mineral resource and ore reserve estimates
– further information disclosure
requirements (such as information
regarding geology, sampling and drilling
techniques, lab tests, mining and

The Consultation Paper is divided into
the following two parts:
•

Part B which examines the scope for
promoting greater consistency and
confidence in the public reporting of
petroleum reserves, other petroleum
resources and related production
targets.
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annual reporting and reconciliation of
mineral resources and ore reserves –
the introduction of an obligation to
include results of a company’s annual
review of their total holdings of
mineral resources and ore reserves in
their annual report (or in a separate
document released concurrently
with the annual report and crossreferenced in the annual report), and
a requirement for the disclosure of
a reconciliation of aggregate mineral
resources and ore reserves estimates
with that from the previous year.

•

general reporting requirements for
reporting of reserves and resources –
proposal that a number of general
reporting requirements applicable to all
public reporting of petroleum reserves
and other petroleum resources be
introduced in the Listing Rules to
complement the SPE-PRMS

•

annual reserves and resources reporting
requirements - introduction of Listing
Rules amendments requiring listed
E & P companies to report annually
on their company level reserves, and
other aggregated reserves information,
as at the company’s balance date. It is
also proposed that a reconciliation of
reported estimates of company level
reserves against the estimates from the
previous year be reported annually

Part B - Oil and Gas Company
Petroleum Reserves and Resources
Reporting
ASX notes that Listing Rules 5.11 – 5.13
and 5.15 – 5.17, which set out the general
reporting requirements for companies
publicly reporting petroleum reserves and
other petroleum resources, as well as the
Listing Rule definitions of hydrocarbon
reserves, have been in place since 1996
and require updating to ensure that they
align with best international reporting
practice.
The following is a summary of the key
areas of disclosure in relation to mineral
resources and ore reserves reporting
where ASX is proposing reform and
seeking comments (note that many of
these proposals are similar or identical
to the equivalent proposals made in
respect of the mining industry):
•

standardised petroleum resources
definitions and a common classification
system – ASX proposes introducing
a new Listing Rules requirement and
Chapter 19 definitional changes to
mandate the reporting of petroleum
reserves and other petroleum
resources in accordance with the
“Petroleum Resources Management
System” (SPE-PRMS) (sponsored by
the Society of Petroleum Engineers
(SPE) and a number of international
bodies)
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•

•

•

disclosure of exploration and drilling
results – updating Listing Rule 5.9
to provide for the disclosure of
more meaningful information for the
purposes of assessing the significance of
reported results and to delete certain
requirements of Guidance Note 8
which ASX considers promotes the
reporting of immaterial exploration
and drilling information
disclosure of key assumptions underpinning
reserve and resource estimates – requiring
that key economic assumptions
used to calculate reserves estimates
be disclosed when the booking of
initial reserves estimates, contingent
resources and prospective resources
(and materially upgraded estimates)
in relation to a specific field, property
or project when such estimates are
reported to the market

risks regarding production targets
as well as a prohibition on reporting
production targets and related
financial forecast information based
solely on prospective resources.
(As with the similar discussion in
relation to mineral resources and ore
reserves reporting, this discussion
also considers the issue of whether
the amendments would provide for
greater disclosure of information
relevant to demonstrating
a “reasonable basis” for the
statements), and
•

qualified reserves and resources
evaluator requirements – amending
Listing Rule 5.11 to update the
qualifications required of a “qualified
reserves and resources evaluator”.

Going forward
Comments on the Consultation Paper are
due by 27 January 2012. ASX proposes to
review the responses to the Consultation
Paper with JORC and other professional
bodies, before deciding which proposals
may be incorporated to the Listing Rules.

If you would like to make a submission on
the Consultation Paper please contact:
James Dickson, Partner
t +61 8 8205 3444
jdickson@piperalderman.com.au
Jarrod Wilksch, Lawyer
t +61 8 8205 3433
jwilksch@piperalderman.com.au

disclosure of production targets – ASX
is considering introducing reporting
requirements for production targets and
related forecast financial information
to provide a better basis for investors
to understand and analyse the basis
for, and the key risks and uncertainty
associated with, those targets
and forecasts. This would include
requirements for disclosure of key
assumptions, key contingencies and
3
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Destruction of documents: footy ‘cougar’
found to have destroyed mobile phones
Charmyne Palavi recently lost in her bid to quash orders by the NSW District Court
striking out two defamatory imputations on the basis that Ms Palavi had disposed
of mobile phones in defiance of discovery obligations. The NSW Court of Appeal
re-exercised its discretion in light of errors by the NSW District Court but ultimately
upheld the critical findings of the NSW District Court, namely that the destruction
of some of the phones impaired the fairness of the trial. Associate, Stephen
Morrissey, discusses the case.
Facts

District Court Findings

On 4 April 2009, Ms Palavi was
interviewed by a television journalist from
the Australian Broadcasting Commission
(ABC), in relation to a Four Corners
episode concerning the off-field behaviour
of professional rugby league players and,
specifically, the sexual nature of that
behaviour.

On 13 November 2009, an order was
made for general discovery to be given
by Ms Palavi by 21 December 2009.

The episode went to air on 11 May 2009.
On 14 May 2009, Mr Steven Price, of
Radio 2UE was speaking with a reporter,
on air, about the Four Corners episode.
In the course of that exchange, comments
were made by Mr Price which Ms Palavi
alleged contained defamatory imputations.
On 27 July 2009, Ms Palavi sued Radio
2UE in the Defamation List of the District
Court of NSW.
Radio 2UE filed a defence on
12 November 2009 which included,
inter alia, special defences of truth,
contextual truth and honest opinion.

Mobile phones fall within the definition of a
“document” under the Interpretation Act 1987
(NSW), section 21 (which is the same as the
relevant definition in the Dictionary to the
Evidence Act 1995 (NSW)).
At various relevant times, Mr Palavi was in
possession of:
•

A red Nokia mobile phone

•

A black and gold Nokia mobile phone

•

A “Prada” phone, and

•

Two Apple iPhones.

Ms Palavi did not provide a list of
documents, as ordered, by 21 December
2009. Instead, on 22 April 2010, the
solicitors for Ms Palavi sent an unverified list
of documents to Radio 2UE, without any
explanation for the four month delay.

On 28 April 2010, the solicitors for
Radio 2UE wrote to Ms Palavi’s solicitors,
outlining a number of complaints in
respect of the discovery provided by
Ms Palavi, including that no discovery had
been given of Ms Palavi’s mobile phone/s.
After a number of interlocutory stoushes
in relation to the failure of Ms Palavi to
discover any of her mobile phones, Justice
Colefax found that:
“... In my opinion:
(b) [Ms Palavi] has not discovered material
which was actually in her possession (the red
Nokia and the first and second iphones) at
the time discovery orders were in force; nor
has she given a meaningful description of
the material which was in her possession but
which has since been ‘lost’) (the black and
gold Nokia, the Prada, the red Nokia and
the first Apple iphone).
(c) The non-discovery has been deliberate
and without excuse or justification and in
breach of repeated orders by the court.
It constitutes a gross abuse of process.
(d) The non-disclosed material is likely to
have been highly relevant to imputations
3(a) and (b)(i).
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(e) There is no readily identifiable alternative
means by which the defendant can gain
access to the foregone material.
(f) The defendant consequently has been
gravely prejudiced in the conduct of the
proceedings. A fair trial could not take place
in relation to the two imputations I have
identified.
In these circumstances, it is not in the
interests of the administration of justice that
the plaintiff’s claim on those imputations
ought to be allowed to proceed to trial.
Paragraphs 3(a) and (b)(i) of the Statement
of Claim should be struck out on the basis of
a failure to give discovery.”

Court of Appeal Proceedings
Ms Palavi appealed the decision of Justice
Colefax on the following bases:
•

His Honour erred in the finding that
the respondent was prejudiced.

•

There was no evidence to contradict
Ms Palavi’s evidence that the red
Nokia had no photographs or text
messages of a sexual nature or to
found a conclusion that it was deliberately destroyed.

•

There was no evidence to contradict
Ms Palavi’s evidence that the red
Nokia, the black and gold Nokia and
the first iPhone were disposed of
innocently.

•

There was no evidence to contradict
Ms Palavi’s evidence that she only
ever had material of a sexual nature
on the black and gold Nokia and that
she had material relating to meetings
between women and footballers on
any telephone.

PA e-Bulletin

N A M E ]

•

His Honour was wrong to conclude that
the UCPR had not been complied with
and, in particular, that the two iphones
were “excluded documents” within the
definition of rule 21.1(1).

The Court of Appeal dismissed Ms Palavi’s
appeal.
President Allsop held that whilst there was
some error in the exercise of discretion by
Justice Colefax, it was open to the Court of
Appeal to re-exercise it that discretion.
His Honour held:
“…the fairness of the trial was put in jeopardy
by the deliberate and abusive destruction of
evidence central to the case…The trial has
to be fair to both parties…It is hardly fair
to the defendant to require it to do its best
with the evidence it can otherwise muster, in
circumstances where the plaintiff, by conduct
that was deliberate and an abuse of the
Court’s process destroys relevant evidence of
real significance to the case knowing of her
obligations and knowing of the relevance of the
material.”
…
“…the legitimate findings of the primary
judge more than amply provided a foundation
for his orders. On the findings, the applicant
deliberately disposed of two phones that
contained relevant material of real significance
to the propounding of the defence of the
respondent. This was brought about by the
knowing and deliberate conduct of a plaintiff
who comes to court seeking redress. It plainly
amounted to an abuse of process….Taking into
account, in particular, all the considerations in
the Civil Procedure Act, ss 56 and 58, like the
primary judge, I would strike out imputations
3(a) and (b)(i).”
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Related Proceedings
On 11 November 2011, Ms Palavi filed
proceedings in the Supreme Court of
New South Wales against Queensland
Newspapers Pty Ltd (Queensland
Newspapers) and News Digital Media
Pty Ltd (News Digital), seeking damages
for defamation for the publication on the
internet of matter included in the Reader’s
Comments section of the Courier Mail.
By Notice of Motion filed on 31 January
2011, Queensland Newspapers and New
Digital sought an order rule 13.4(I)(c)
of the Uniform Civil Procedure Rules 2005
(NSW) that the proceedings be dismissed
as an abuse of process.
Queensland Newspapers and News
Digital argued that, prior to the
commencement of the proceedings,
Ms Palavi had disposed of an Apple
iPhone on or about 3 May 2010, and
had deleted matter from another Apple
iPhone on 4 May 2010.
It was claimed that Ms Palavi’s conduct
amounted to an attempt to pervert the
course of justice which was so grave as to
justify dismissal of the whole proceedings.
The evidence relied upon primarily
consisted of what was argued to be
the acceptance by Ms Palavi’s Counsel,
Mr Evatt, of certain findings of Justice
Colefax in the District Court Proceedings,
and the waiver of section 91 of the
Evidence Act 1995 (NSW) in respect of
those findings.
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Section 91 of the Evidence Act provides
that:
“91 Exclusion of evidence of
judgments and convictions;
(1) Evidence of the decision, or of a
finding of fact, in an Australian proceedings is not admissible to prove the
existence of a fact that was in issue in
that proceeding.”
Justice Nicholas accepted the Defendant’s
argument and made findings that the
phones contained material which Ms
Palavi knew would be, or was likely to
be, evidence which may be used in the
Supreme Court Proceedings, and that
Ms Palavi deliberately destroyed the
material.
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Justice Nicholas found that:
“… the acts of… [Ms Palavi] had a
tendency, and were intended, to pervert
the administration of justice.”
and subsequently dismissed the proceedings.

For further information contact:
Stephen Morrissey, Associate
t +61 2 9253 9987
smorrissey@piperalderman.com.au

Conclusion
These related proceedings serve as a
warning to those who attempt to obstruct
the fair administration of justice by
destroying potentially relevant evidence.
The consequences of Ms Palavi’s efforts
to avoid proper compliance with discovery
orders were severe and demonstrate the
serious manner in which Courts regard
discovery obligations.
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Bank’s ‘wipeout’ over forged loan
documents by former surfwear CEO
Senior Associate, Nick Prove, and Law Graduate, Jordan Smith, examine a recent
Supreme Court of Queensland case, Commonwealth Bank of Australia v Perrin,
dealing with implications for mortgagors and guarantors, where their authority has
been fraudulently obtained.
Facts

Issues

Decision

In 2008, Matthew Perrin (Perrin), a
Gold Coast businessman and former
CEO of the international surfwear
company Billabong, obtained a loan from
the Commonwealth Bank of Australia
(CBA) for $13.5 million. Perrin used his
family home as security to obtain the loan.
The house was however registered in the
name of Nicole Perrin (the Defendant),
Perrin’s now former wife. Throughout
their marriage, the Defendant allowed
Perrin to handle all of the couple’s
financial transactions and exercise her
rights in relation to her bank accounts.
The couple’s house was however
registered in the Defendant’s name as
protection in the event Perrin faced
insolvency.

The Bank commenced action in the Supreme
Court of Queensland to recover in excess
of $10 million from the Defendant under the
personal guarantee, on several alternative
grounds as follows:

Justice McMurdo held that the evidence
produced at trial was sufficient to prove
that the Defendant’s signature had been
forged on the personal guarantee and
mortgage documents. CBA was thus
unable to make out its above arguments.
The Court found that the family home
differed from any other asset of the
couple, as it was acquired only for
personal purposes and that the Defendant
had a strong emotional connection to
the property. His Honour further found
that whilst Perrin was allowed to manage
the couple’s finances and business assets,
the Defendant imparted no authority on
him to deal with the house, nor impose
such a considerable personal obligation
upon her, such as the guarantee. By
Perrin going to extensive lengths to forge
the Defendant’s signature and obtain
the loan, the Court found there was a
strong indication of a lack of a relationship
between the parties, which may otherwise
ordinarily constitute an implied authority
to act on each other’s behalf.

By March 2009, Perrin was bankrupt
due to failed pursuits of other business
ventures after his time at Billabong,
with the loan from the CBA unpaid.
When the CBA sought to recover the
money from the Defendant, she claimed
that her signatures on the mortgage
documents and personal guarantee were
forgeries and that she was unaware of
the transaction. Perrin later admitted to
the Defendant that he had mortgaged
the house and was bankrupt. However,
prior to this confession, the Defendant
withdrew $10 million from a company
account to a personal account under the
suspicion that Perrin would soon leave
her.
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•

the loan was in fact signed by the
Defendant

•

that Perrin had implied authority to
sign the guarantee on her behalf, as
she delegated their financial and
property matters to him, and

•

if the documents were not signed by
her or with her actual authority, she
became bound by ratifying them.

CBA also made arguments in regard to the
enforceability of the mortgages as follows:
•

that the bank was given an equitable
mortgage on behalf of the Defendant
by being given the certificate of title for
the house, by virtue of section 75 of the
Land Title Act 1994 (Qld); and

•

the Defendant should be required to
pay some amount towards the principal
debt if the registration of the mortgages
were set aside by virtue of section 187
of the Land Title Act 1994 (Qld).
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Implications
This decision emphasises the risks
associated with mixing business and
personal assets. Where there is authority
for one party to deal with the business
affairs on behalf of another, this will not
equate to rights in respect of property
acquired entirely for personal purposes.
Clearly it is important that parties clarify
the precise nature of any authority given
and appreciate the implications this may
have on future dealings.

For further information contact:
Nick Prove, Senior Associate
t +61 7 3220 7706
nprove@piperalderman.com.au
Jordan Smith, Law Graduate
t +61 7 3220 7708
jsmith@piperalderman.com.au
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