P a

E - B u l l e t i n

Welcome to the latest edition of Piper Alderman’s e-Bulletin,
which aims to provide accessible and informative summaries
of recent significant legal developments.
May 2012

2

ASX consults on greater
flexibility for capital raising
for mid to small caps

8

Senior associate, Ben Hartley and
lawyer, Ashlee Briffa discuss the impact
of the recent Full Federal Court decision
on online publishers and search engines in relation to
sponsored links displayed on their websites.

Partner, Craig Yeung and lawyer,
Jarrod Wilksch review the proposals in
ASX’s newly released consultation paper to facilitate
capital raising for mid to small caps and updating the ASX
admission requirements.

4
7

Movie studios fail in appeal
against Internet Service Providers

Changes to the Corporations
Act pending

10

Partner, Craig Yeung and lawyer,
Jarrod Wilksch review the changes
proposed to the Corporations Act as
outlined by the Federal Government. .

ACCC pursues Apple
over iPad 4G claims

12

Partner, Tom Griffith notes the
Australian Competition & Consumer
Commission’s pursuit of Apple over its
promotion of the connection capabilities of its new iPad.

www.piperalderman.com.au

Con or “mere conduit”? Lessons
from ACCC v Google Inc

Partner, Tim Clark and lawyer, Ivor
Kovacic, discuss the High Court decision
regarding iiNet’s alleged copyright
infringements.

Carbon Price Implications:
Is your business Carbon Price
ready?

Partner, Ashley Watson, and
associate, Kelly Scott, consider the
implications of the Carbon Price and take a look at how
businesses can ensure they are Carbon Price ready.

1

May 2012

[ p u b l i c a t i o n

n a me ]

ASX consults on greater flexibility for capital
raising for mid to small caps
ASX has released a consultation paper detailing ASX’s proposals to facilitate
capital raising for mid to small caps and updating the ASX admission
requirements. Partner, Craig Yeung and lawyer, Jarrod Wilksch review the
proposals.
The Australian Securities Exchange
(ASX) has recently released Strengthening
Australia’s equity capital markets: ASX
proposals and consultation (Consultation
Paper) which outlines a number of
proposed ASX Listing Rule reforms aimed
at easing capital raising for mid to small
caps and updating the initial admission
requirements.

Increasing the capital raising limit
The change proposed by the Consultation
Paper’s that is likely to be of the most
interest to mid to small caps is to increase
the capital raising limit for mid to small caps.

According to ASX, the consultation
paper is the first of a number of listing
initiatives ASX plans to roll out in 2012
to strengthen Australia’s equity capital
markets.

At present, ASX Listing Rule 7.1 provides
that a listed entity must not (subject to
certain exceptions, examples of which
include rights issues, dividend reinvestment
plans and certain share purchase plans)
during any 12 month period issue or agree
to issue any equity securities representing
more than 15% of its total issued capital.

The Consultation Paper also summarises
the feedback received in ASX’s
consultation of reserves and resources
disclosure rules for mining and oil &
gas companies which closed on 27
January 2012 (See ASX seeks comments
on proposed changes to mining, oil and
gas exploration and production company
reporting and disclosure requirements from
the Piper Alderman e-Bulletin November
2011).

According to ASX, mid to small caps
have limited access to venture capital and
debt funding, and their narrow range of
shareholders limits the usefulness of rights
issues as a fundraising tool. As such, ASX
considers that placements are a vital source
of capital for these entities. The Consultation
Paper further provides that an analysis of
capital raising in 2011 shows that placements
provide approximately 70% of the secondary
capital needs for mid to small caps.

Which entities are mid to small
caps?

With this in mind, the Consultation Paper
proposes to introduce a new Listing Rule
7.1A under which mid to small caps will
be able to seek a 12 month shareholder
mandate to issue 10% of issued capital at
a maximum 25% discount to market price.
This will be in addition to the 15% permitted
under Listing Rule 7.1.

The Consultation Paper defines mid to
small caps as ASX listed entities with a
market capitalisation of $300m or less.
ASX intends to compile and publish a list
of all entities that fall into this category
twice a year – every six months on the
last trading day in May and November.
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In order to obtain shareholder approval
under the proposed new Listing Rule
7.1A, the entity will be required to
provide certain disclosures in the relevant
notice of meeting. These disclosures
relate largely to the dilutive effect of the
issue on existing shareholders and include:
•

the minimum price at which the
equity securities may be issued

•

a statement of the risk of economic
and voting dilution of existing
shareholders, including the risk that:
»» the share price may be significantly
lower on the issue date than on the
date of the approval under Listing
Rule 7.1A
»» the securities may be issued at a
price that is at a discount to the
market price for those securities on
the issue date.
(Note that this statement must also
be accompanied by a table describing
the potential dilution of shareholders
on the basis of at least three different
assumed issue prices and three
different assumed capital bases.)

•

the date by which the new securities
may be issued

•

the purpose of the issue
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•

•

if the entity has previously obtained
approval under Listing Rule 7.1A,
the total number of securities issued
in the preceding 12 months as a
percentage of capital, and prescribed
details of each issue
a voting exclusion statement.

In addition, following completion of any
security issue under the proposed new
Listing Rule 7.1A, the entity will also
be required to make an announcement
(under a proposed new Listing Rule
3.10.5A) containing the following
information:
•

details of the dilution to existing
shareholders as a result of the issue

•

if the securities are issued for cash,
a statement of the reasons why
the entity issued the securities as a
placement under Listing Rule 7.1A
and not as a pro rata issue or similar
type of issue that all shareholders
would have been entitled to
participate in

•

details of the allocation policy for
the issue and the process by which
it was determined (including the
involvement of the directors)

•

details of any underwriting
arrangements including fees

•

any other fees or costs incurred in
connection with the issue.
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ASX considers that this proposal will make
ASX’s capital raising framework for mid to
small caps comparable and competitive with
other exchanges such as Toronto, London,
Hong Kong and Singapore.

Admission requirements
The Consultation Paper also includes
proposals for updating two of the admission
requirements.
Firstly, it proposes to amend the spread
requirement so that the acceptable
shareholder spread can be achieved in one
of the following three ways:
•

at least 400 shareholders (currently
500) holding parcels with a value of at
least $2,000

•

at least 350 shareholders (currently
400) holding parcels with a value of at
least $2,000 and at least 25% of shares
are held by non-related parties

•

at least 300 shareholders holding
parcels with a value of at least $2,000
and at least 50% of shares are held
by non-related parties (this is a new
proposal).

Secondly, ASX proposes to increase the
net tangible assets test on admission from
$2m to $4m. The existing alternative
$10m market capitalisation test will remain
unchanged.
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The deadline for submissions on the
Consultation Paper is 14 May 2012.

Reserves and resources disclosure
for mining and oil & gas companies
The Consultation Paper also outlines
that the feedback received by ASX on its
consultation on reserves and resource
disclosure rules for mining and oil & gas
companies confirmed broad support
for ASX’s proposals to facilitate greater
transparency and consistency in reserves
and resources reporting.
Based on the feedback received on this
consultation process, ASX intends to
release an exposure draft of a number
of proposed amendments to the Listing
Rules with respect to the reserves and
reporting requirements for comment in
mid 2012.

For further information contact:
Craig Yeung, Partner
t +61 8 8205 3435
jdickson@piperalderman.com.au
Jarrod Wilksch, Lawyer
t +61 8 8205 3433
jwilkcsh@piperalderman.com.au
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Changes to the Corporations Act pending
Over the past few months a number of proposed and possible amendments
to the Corporations Act have been outlined by the Federal Government
around Phoenix companies, the test for payment of dividends and executive
remuneration. Partner, Craig Yeung and lawyer, Jarrod Wilksch review the
proposed changes.

Similar Names Bill

•

The Corporations Amendment (Similar
Names) Bill 2012 (Similar Names Bill) is
the first of two pieces of draft legislation
aimed at discouraging company directors
from engaging in phoenix activity.
Phoenix activity occurs when a company
incurs debts to unsecured creditors
and is subsequently wound up without
all of those debts being paid, while the
company’s directors continue carrying
on the business through a new company,
often with the same assets, premises,
employees, and the same, or a similar
name. The new company is colloquially
referred to as a “phoenix company”.
The Similar Names Bill proposes to
impose liability on the directors of a
phoenix company for the debts of that
company.

•

the person was a director of the
debtor company when the debt was
incurred

•

the person was a director of a failed
company at any time during the 12
month period prior to the start of the
winding up of the failed company
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the debt was incurred after the
commencement of the Similar Names
Bill and within five years beginning at
the start of the winding up of the failed
company.

The Similar Names Bill also contains a
number of important exemptions from
personal liability which include:
•

if the failed company has paid all of its
debts in full

•

if a court, on the application of a
director, grants an order exempting
the director from personal liability (the
court may only make such an order
if satisfied that the person has acted
honestly and having regard to the
circumstances ought fairly to be exempt
from liability for the debtor company’s
debts)

Specifically, the Similar Names
Bill proposes amendments to the
Corporations Act that would impose
liability on a person for the debts of a
company (the debtor/phoenix company)
if:
•

when the debt was incurred the debtor
company was known by a name that
is the same as a pre-liquidation name
of the failed company, or so similar
to a pre-liquidation name of the failed
company as to suggest an associate with
it

•

if the debtor company was carrying on
business in the 12 month period before
the commencement of the winding up
of the failed company.
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Phoenixing Bill
The Corporations Amendment
(Phoenixing and Other Measures Bill)
2012 (Phoenixing Bill) at the time
of writing, has passed the House of
Representatives and is currently before
the Senate. This bill proposes further
amendments to the Corporations Act
that are directed at giving ASIC power to
address phoenixing activity.
Specifically, the Phoenixing Bill proposes
to amend the Corporations Act primarily
to give ASIC administrative power to
order that a company be wound up when,
among other reasons, it appears to ASIC
that the company is no longer carrying on
its business.
In particular, ASIC may order that a
company be wound up if:
•

it is more than six months late in
responding to a return of particulars
sent to it by ASIC, has not lodged any
other documents with ASIC in the
past 18 months and ASIC therefore
considers that the company is no
longer carrying on a business

•

it has not paid its annual review fee
within at least 12 months of the due
date
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•

ASIC has reinstated the registration
of the company in the last six months
under section 601AH(1) and has
reason to believe that making the
order is in the public interest

•

ASIC has reason to believe that the
company is not carrying on business
and has given at least 20 business
days notice to the company and
each of its directors (and neither the
company or its directors object to
the notice).

Where ASIC makes a winding up order,
the company is deemed to have passed a
resolution that it be wound up voluntarily
under section 491.
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•

Test for payment of dividends
In June 2010 amendments were made to
the Corporations Act to change the test
for instances in which companies may pay
dividends. Specifically, the pre-existing
“profits based” test was replaced with a “net
assets” based test. This test provides that a
company may now pay dividends if:
•

The Phoenixing Bill also makes other
amendments to:
•

Allow notices in relation to
liquidations, voluntary administrations
and receiverships to be advertised in
a manner prescribed by regulations
(which have not yet been released).
The explanatory memorandum
indicates that a prescribed website
will be established by ASIC/
the Federal Government for the
purposes of advertising such notices
and that the notices will be required
to be set out in a prescribed form
and contain prescribed information,
and
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Require the Department of Families,
Housing, Community Services and
Indigenous Affairs to be notified if an
insolvency practitioner is appointed to
a company that is a paid parental leave
employer.

the company’s assets exceed its
liabilities immediately before the
dividend is declared and the excess
is sufficient for the payment of the
dividend

•

the payment of the dividend is fair
and reasonable to the company’s
shareholders as a whole

•

payment of the dividend does not
materially prejudice the company’s
ability to pay its creditors.

The Parliamentary Secretary to the
Treasurer has released a discussion paper
relating to further possible amendments
to the dividend test. The Discussion Paper
identifies a number of key issues which have
arisen in relation to the new “net assets”
based dividend test, examples of which
include:
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•

the requirement that assets and
liabilities be calculated in accordance
with accounting standards for the
purposes of the test, places an
unreasonable burden on companies
that are not otherwise required to
comply with accounting standards

•

the test can have little relationship
with solvency (as it does not take into
account the timing and magnitude of
fund flows).

The Discussion Paper sets out the
following four possible options for dealing
with the problems perceived with the
current dividend test:
1.

Leaving the test for the payment of
dividends under the Corporations
Act as is currently drafted.

2.

Adopting a solvency test - under this
test a company would not be able to
pay dividends unless the company’s
assets would exceed its liabilities
after the dividend is declared and the
company will continue to be able to
pay all of its debts as and when they
fall due. This test lacks an express link
to the Accounting Standards.
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3.

4.
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Reinstating the profits based test under this option a profits based
dividends test would be reintroduced
either as a replacement for the
current “net assets test” or in
conjunction with that test (see
option 4 below).
Adopting new arrangements under
which a company would have two
ways of determining whether it
could pay a dividend - a company
would only be able to pay dividends if:
• the company pays dividends out
of its profits
• all of the following are satisfied:
»» the company’s assets exceed its
liabilities immediately before the
time the dividend is declared or
the payment of the dividend and
the excess is sufficient for the
payment of the dividend
»» the payment of the dividend is fair
and reasonable to the company’s
shareholders as a whole
»» the payment of the dividend
does not materially prejudice the
company’s ability to pay its creditors.
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Although these discussions are still in a
preliminary form and the government is
yet to outline which approach it favours,
any proposed amendments resulting from
the discussion paper are likely to have
a significant effect on many companies,
particularly on companies within
corporate structures that require funds
to be transferred between parents and
subsidiaries.

Reforms to further enhance
Australia’s executive remuneration
framework
The Parliamentary Secretary to the Federal
Treasurer has recently announced that the
Federal Government intends to introduce
further reforms aimed at enhancing
Australia’s executive remuneration
framework.
The proposed reforms will amend to the
Corporations Act to:
•

require listed companies to disclose
to shareholders through the
remuneration report, the steps they
have taken to clawback bonuses and
other remuneration where a material
misstatement has occurred in relation
to the company’s financial statements
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•

require more transparent disclosure
on termination payments or “golden
handshake” payments

•

simplify remuneration reports

•

relieve certain unlisted entities
from the obligation to prepare a
remuneration report

•

insert disclosure requirements
relating to related party transactions
into the Corporations Regulations
(as these disclosure requirements
will be removed from the accounting
standards from 1 July 2013).

Draft legislation to enact the reforms
is expected to be released for public
consultation in the second half of 2012.

For further information contact:
Craig Yeung, Partner
t +61 8 8205 3435
jdickson@piperalderman.com.au
Jarrod Wilksch, Lawyer
t +61 8 8205 3433
jwilkcsh@piperalderman.com.au
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ACCC pursues Apple over iPad 4G claims
Dispute Resolution partner, Tom Griffith looks at the Australian Competition &
Consumer Commission’s pursuit of Apple over its promotion of its new iPad and
its connection capabilities.

On 28 March 2012 the Australian
Competition and Consumer Commission
(ACCC) lodged proceedings in the Federal
Court of Australia against Apple Inc and
its Australian subsidiary Apple Pty Limited
(Apple) in relation to a series of Apple
advertisements for its new iPad.

4G LTE networks and WiMAX Networks” in
its promotional materials, on its website and
online store.

The gist of the ACCC’s complaint was
that Apple’s advertisements for the “iPad
with WiFi + 4G” were misleading because
they represented to Australian consumers
that the new iPad could, with a SIM card,
connect to Australia’s 4G mobile data
network in Australia when that was not the
case.

The Court sent the matter to a compulsory
mediation on 16 April 2012 but the matter
failed to resolve.

Australia’s 4G mobile data network is
offered by Australian telecommunications
company Telstra. Telstra’s 4G network
operates at a frequency of 1800Mhz, which
is not compatible with Apple’s latest iPad.
The latest iPad can however operate on
4G networks internationally, that operate
on different frequencies.
At an urgent interim hearing, without
admitting fault, Apple agreed to an
undertaking whereby it was required
to display the statement “This product
supports very fast cellular networks. It is
not compatible with current Australian

www.piperalderman.com.au

Apple also agreed to contact consumers who
had bought the new iPad and offer them a
refund.

Apple has rejected the ACCC’s claims and
denies that it said that the iPad could connect
to the Telstra’s network. Apple filed its
Defence on 17 April 2012.
A “speedy trial” on the question of liability is
proceeding in early May 2012.

The case will be closely watched by those
in the technology arena. Regardless of the
outcome of the case, the fact that it was
swiftly prosecuted by Australian regulators
serves as a reminder to retailers and
other advertisers of goods and services in
Australia that the claims in their advertising
material can and will be subjected to
Court scrutiny if they have the tendency to
mislead Australian consumers.

7

For further information contact:
Tom Griffith, Partner
t +61 2 9253 9913
tgriffith@piperalderman.com.au
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Con or “mere conduit”?
Lessons from ACCC v Google Inc
Senior associate, Ben Hartley and lawyer, Ashlee Briffa discuss the impact of
the recent Full Federal Court decision of Australian Competition and Consumer
Commission v Google Inc [2012] FCAFC 49 on online publishers and search
engines in relation to sponsored links displayed on their websites.

On 3 April 2012, the ACCC succeeded
on appeal in the Federal Court in its
submission that Google Inc (Google)
had engaged in misleading and deceptive
conduct in the publication of “sponsored
links” on the Google search website.

Facts
At the time of the alleged misleading and
deceptive conduct the Google search
website could produce two distinct
types of results in response to user’s
search enquiries. The first type, “organic”
search results, returns a list of web
pages in order of relevance determined
by a complex algorithm developed by
Google. The second type of results were
“sponsored links” results. Sponsored
links were advertisements created by
companies who paid Google for text that
directed user traffic to their websites.
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The proceedings concerned the sponsored
links published by Google between 2006
and 2008 in relation to four classes of user
search queries, being:
•

“Harvey World Travel” or “Harvey
World”

•

“Honda.com.au”

•

“Alpha Dog Training”

•

“Just 4x4s Magazine”.

In each case when the search term was
entered by a Google user the sponsored
link result directed users to a competitor’s
webpage. For example when a user entered
“Honda.com.au” they were provided with a
sponsored link result as follows:
Honda .com.au
www.carsales.com.au/Honda-Cars Buy/
Sell Your Civic The Fast Way on Australia’s
No.1 Auto Website
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Decision at trial
The trial judge found that while the
advertisers may have engaged in misleading
and deceptive conduct by misrepresenting
an affiliation or association with a
competitor, Google itself had not made
such representations. Rather, Google
merely communicated what the advertisers
represented without adopting or endorsing
it. This was because an ordinary and
reasonable user would distinguish between
organic search results and sponsored links
and understand that sponsored links were
paid advertisements.

Decision on appeal
The Federal Court overturned the trial
judge’s decision finding that Google acted
as “much more than a mere conduit” in
providing sponsored link results. In a joint
judgment, Chief Justice Keane, Justice
Jacobson and Justice Lander reasoned that
sponsored links were, in fact, “Google’s
response to the user’s query”. Accordingly,
the critical conduct was the triggering of the
link by Google using its algorithms to cause
search results to be displayed in order of
relevance.
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The court found that even though it
was the advertiser who selected the key
words that triggered the advertisement’s
display, Google’s conduct and the function
of its AdWords facility meant that Google
was doing more than merely passing
on the statements of the advertiser. In
effect, the user was being told by Google
that the advertiser’s message and the
advertiser’s web address were an answer
to the user’s query about the subject
matter of the keyword. Put simply, the
court held that “[t]he enquiry is made of
Google and it is Google’s response which
is misleading”.
In these circumstances, the court rejected
Google’s argument that its position was
analogous to the owners of a billboard.
Their Honours reasoned that Google
was “much more than a mere conduit”,
even if it may have been seen to be so
by an ordinary and reasonable user who
understood the difference between
sponsored links and organic results.

Orders

Implications

The Federal Court ordered Google to
establish and implement a consumer
law compliance programme including
requirements that Google:

The intermediary’s conduct must be
considered as a whole to determine
whether the intermediary, in this
case Google, was merely passing on
information or engaging in conduct
that was likely to mislead and deceive.
According to the Full Court, Google’s
own conduct meant that it was acting as
a principal and not merely a conduit in
relation to the misleading and deceptive
conduct alleged. Clearly this decision
places an onus on publishers to ensure
that the content they elect to publish
does not breach consumer protection
laws. At the time of writing Google were
considering the merits of an appeal to the
High Court.

•

issue a policy statement outlining
its commitment to trade practices
compliance

•

appoint an external compliance
professional to conduct a consumer law
risk assessment

•

implement a complaints handling system
in relation to external and internal trade
practices complaints.

For further information contact:
Ben Hartley, Senior Associate
t +61 3 8665 5553
bhartley@piperalderman.com.au
Ashley Briffa, Lawyer
t +61 3 8665 5572
abriffa@piperalderman.com.au
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Movie studios fail in appeal against Internet
Service Providers
The High Court has unanimously decided that an internet service provider, iiNet, is
not liable for authorising the copyright infringements by its users who downloaded
movies on its network. The unanimous decision brings to a conclusion the copyright
battle commenced by the movie studios in 2008. Partner, Tim Clark and lawyer,
Ivor Kovacic discuss the High Court decision.

Roadshow Films Pty Ltd v iiNet
Limited [2012] HCA 16

account when determining whether iiNet had
authorised the infringing acts:

Background

•

The important legal issue in these
proceedings was whether iiNet had
authorised the infringing acts of its
customers who downloaded unauthorised
copies of movies using iiNet’s network.
The movie studios had argued that the
provision of unfettered internet access
by iiNet to its customers, the knowledge
of iiNet that some of its customers
were infringing copyright (as a result of
infringement notices being issued on behalf
of the movie studios), and the refusal
of iiNet to warn infringing customers
or terminate their accounts amounted
to authorisation of its customers’
infringements under section 101(1) of the
Copyright Act 1968 (Cth) (Act).

Decision
In a relatively brief decision, the High
Court found that iiNet’s conduct did not
amount to authorisation. The court noted
that section 101(1A) of the Act provides
three matters that need to be taken into
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The extent of iiNet’s power to prevent
its customers from committing the
primary infringements of copyright.

•

The nature of the relationship that
existed between iiNet and its customers.

•

Whether iiNet took any other
reasonable steps to prevent its
customers from committing the
infringing acts.

The High Court held that iiNet’s power
to prevent infringements was limited. The
Court held that iiNet had limited technical
ability to prevent infringements: it did not
host infringing content, it did not have
any involvement with or control over the
BitTorrent peer-to-peer file sharing system
used by its customers, it did not assist users in
finding infringing content nor could it actually
remove infringing content from its customers’
computers. Furthermore, it was noted that,
even if it could do some of these things, iiNet
could not prevent its customer from using
another internet service provider’s (ISP)
services. This only left iiNet with the limited
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power of terminating the contractual
relationship with its customers – which
the Court considered was an indirect and
limited power.
On the question of whether iiNet had
taken reasonable steps to prevent infringing
acts, the Court held that the information
provided in the infringement notices on
behalf of the movie studios did not give
iiNet a reasonable basis upon which to
warn alleged infringing customers nor, if
necessary, to suspend or terminate their
accounts if the infringements continued.
The Court noted that the notices provided
limited evidence of the infringements
and also noted the fact that it was
impractical and costly for iiNet to verify the
allegations contained in the infringement
notices without it infringing the movie
studios’ copyright itself. Finally, the Court
considered that iiNet’s unwillingness to act
on the notices was based simply on iiNet’s
assessment of the risks of taking action on
such limited information. The High Court
concluded that iiNet’s failure to act on the
infringement notices did not amount to
authorisation of the copyright infringement
by its customers.
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Implications of the decision
This case deals a severe blow to movie
studios in their attempts to hold an ISP
liable for authorising the infringing acts of
its customers. Importantly, this decision
goes further than the decision of the Full
Federal Court last year. In that case, the
Full Federal Court had held that iiNet had
not authorised the infringements due to
the fact that the infringement notices were
inadequate. But it had hinted that had the
infringement notices provided “unequivocal
and cogent evidence” of infringement and
had the movie studios provided contractual
protection to the ISP against costs and
liabilities to customers for wrongful
termination of accounts, iiNet’s failure to
act might have been unreasonable and,
therefore, amounted to authorisation.
In this decision, the High Court also
referred to the lack of information
provided in the infringement notices.
However, the High Court also found,
in addition, that iiNet only had an
indirect contractual power to prevent
the infringing activities of its customers.
The High Court noted that even if iiNet
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terminated a customer’s account this did not
ensure prevention of the infringing activity.
The emphasis of the High Court on iiNet’s
limited indirect power means that it will not
be enough for the movie studios to simply
address the inadequacies in the notices
provided to ISPs.
On a final note, three of the High Court
judges expressly noted that “the concept
and the principles of the statutory tort of
authorisation of copyright infringement are
not readily suited to enforcing the rights of
copyright owners in respect of widespread
infringements occasioned by peer-to-peer
file sharing”. This is really a signal that other
alternative approaches (such as a voluntary
industry code) will be needed by movie
studios and other copyright owners in dealing
with widespread copyright infringements
through peer-to-peer filing sharing. The
outcome of this case has likely increased the
bargaining power of ISPs generally in Australia
in any negotiations towards an industry code.

intermediaries, such as social networking
platforms or search engines, may be held
to have a greater degree of power to
control and prevent the infringement of
copyright using their services. Accordingly,
claims against those intermediaries for
authorisation of infringing activities using
their services may find greater success.
For further information contact:
Tim Clark, Partner
t +61 3 8665 5511
tclark@piperalderman.com.au
Ivor Kovacic, Lawyer
t +61 3 8665 5571
ikovacic@piperalderman.com.au

The one hope for copyright owners may
be found in the High Court’s analysis of the
degree of control held by ISPs over copyright
infringements. On this sort of analysis, other
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Carbon Price Implications: Is your business
Carbon Price ready?
Partner, Ashley Watson and associate, Kelly Scott consider the implications of the
Carbon Price and take a look at how businesses can ensure they are Carbon Price
ready.
The Carbon Price Mechanism

Fixed price period

Who will be liable?

The fixed price period will run for three
years, commencing on 1 July 2012. The price
of obtaining carbon units from the Regulator
will initially be fixed at A$23 per tonne of
CO2-e, increasing annually to A$25.40 per
tonne of CO2-e for the financial year
2014-15.

Businesses liable for the Carbon Price will
generally be those operating facilities with
emissions of not less than 25,000 tonnes
of CO2-e per year. Some emissions will
be excluded, including emissions from the
combustion of certain fuels, agricultural
emissions, certain emissions from land
and emissions from certain synthetic
greenhouse gases. Special provisions apply
to landfill operators, natural gas suppliers
and large natural gas users.
The Australian Government expects
around 500 businesses to be directly liable
under the Carbon Price mechanism.
Although many will not be directly liable
for the Carbon Price, as consumers of
emission-intensive energy and other
inputs other businesses are likely to be
affected as those who are directly liable
for the Carbon Price, pass on their carbon
costs.

What will the price on carbon be?
The Carbon Price is imposed by requiring
liable businesses to surrender eligible
emissions units equivalent to their CO2-e
emissions each year. The Carbon Price
is the cost incurred to obtain the eligible
emissions units for surrender.
The Carbon Price mechanism involves
an initial fixed price on carbon, which
will then transition to a flexible price,
determined by an emissions trading
scheme.
PA e-Bulletin

Carbon units issued by the Regulator during
the fixed price period cannot be traded.
Limitations will apply during the fixed price
period to businesses surrendering eligible
emissions units other than carbon units
issued by the Regulator.
Flexible price period
From 1 July 2015, the carbon price
mechanism will transition to a flexible price
mechanism, based on a cap-and-trade
emissions trading scheme.
The number of carbon units issued by the
Regulator, whether by auction or through
government assistance programs, will be
capped.
A price ceiling will apply for the first three
years of the flexible price period, with
the ceiling initially set at A$20 above the
expected international price. There will also
be a price floor applying for the first three
years of the flexible price period which will
initially be set at A$15, rising annually.
Unlike fixed price units, carbon units issued
by the Regulator in the flexible price period
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will be able to be traded. Restrictions on
surrendering eligible emissions units other
than carbon units issued by the Regulator
will be relaxed during the flexible price
period.

Other Mechanisms for Imposing a
Price on Carbon
Emissions from transport fuels comprising
liquid petroleum fuels, liquid petroleum
gas, liquid natural gas and compressed
natural gas are generally excluded from
the above Carbon Price mechanism.
However, an equivalent price on carbon
will be applied to domestic aviation,
domestic shipping, rail transport and
off-road use of liquid and gaseous fuels by
non-exempt industries through changes
in fuel tax credits, fuel excise and customs
tariffs.
These changes will apply to businesses
whether or not they are directly liable
for the Carbon Price. The changes will
not affect fuel used by light on-road
commercial vehicles, ethanol, biodiesel
and renewable diesel and gaseous fuels
used for on-road transport. The changes
will also not affect heavy on-road vehicles
immediately, although the Government
has signalled its intention to apply a
carbon price on heavy on-road vehicles
from 1 July 2014.
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Government Assistance

Coal-Fired Electricity Generation Assistance

A range of measures designed to provide
transitional assistance to support affected
businesses have also been announced by
the Government.

Assistance in the form of free carbon
units will be available to eligible coal fired
electricity generators which have plans for
investment in new electrical generation
capacity with reduced emissions intensity
and investment in research and development
in clean energy technology.

Job and Competitiveness Program
An $8.6 billion Job and Competitiveness
Program will provide assistance to
emissions intensive trade exposed (EITE)
industries directly liable for the Carbon
Price. The Program will provide assistance
in the form of free carbon units.
Steel Transformation Plan
A Steel Transformation Plan is intended
to encourage investment, innovation and
competitiveness in the steel industry.
The Plan provides for up to $300m
in payments to be made to eligible
corporations for eligible activities.
Coal Sector Assistance Packages
A $1.257bn Coal Sector Jobs Package
provides transitional assistance to coal
mines that have a high fugitive emissions
intensity. This will be supported by a Coal
Mining Abatement Technology Support
Package which will provide a further
$70m to support innovative technologies
to reduce emissions from coal mines on a
co-investment basis.

PA e-Bulletin

Clean Technology Program
The Clean Technology Food and Foundries
Investment Program will provide up to $200
million in assistance to the food processing,
metal forgery and foundry industries. The
Clean Technology Investment Program
is a similar program providing up to $800
million in grant funding to manufacturing
industry more generally. Assistance is not
limited to directly liable businesses, although
thresholds will apply and grants will only be
made on variable co-investment basis.
A further $200m is also available under
the Clean Technology Innovation
Program for research, development and
commercialisation of clean technology
products, processes and services on a
1:1 co-investment basis.
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What to do to be Carbon Price
ready
It is important businesses take action now
to ensure they are carbon price ready.
Assess liability for the Carbon Price and
become familiar with the Carbon Price
obligations
While most businesses will not be
directly liable for the Carbon Price, that
assessment must be made.
If a business determines they will be
directly liable for the Carbon Price, it is
imperative they understand their Carbon
Price liability and associated reporting
obligations.
Review and redesign contractual
arrangements
Contract management is critical for all
businesses, regardless of whether they are
directly liable for the Carbon Price.
An early legal review of business’ existing
contracts should be undertaken to
determine not only whether their
suppliers can pass on the costs of the
Carbon Price, but also whether they
can pass on any carbon costs they
incur to their own customers. Contract
reviews will enable the identification of
any unexpected cost outcomes which
may need to be resolved by further
agreement.

May 2012
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New contracts should generally seek
to pass on costs incurred as a result of
the Carbon Price whether that be the
costs they incur in complying with their
Carbon Price obligations or the increased
energy and other costs they incur as those
directly liable for the Carbon Price pass
on their own carbon costs. Contracts
should be drafted in a way that adequately
cover carbon costs under both the fixed
price period and the later emissions
trading scheme.

Determine eligibility for government
assistance

Carbon price claims

Companies should be mindful that the
Carbon Price scheme may have a material
impact on the value of their shares and,
as a consequence, could trigger an ASX
announcement under the company’s
continuous disclosure obligations.
Section 674 of the Corporations Act 2001
(Cth) and ASX listing rule 3.1 require a
listed company to disclose all price sensitive
information to the market. Companies that
have not already done so should consider

In making any claims or other statements
about the impact of carbon costs on
prices, whether that be in contract
negotiations or more generally, businesses
need to bear in mind their obligations
under the Australian Consumer Law.
It is important any claims and other
statements are truthful, accurate,
based on reasonable grounds, can be
substantiated and are not misleading.
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Businesses should determine whether they
may be eligible for government assistance.
This is particularly important in the
manufacturing sector where there are a
number of grant programs currently open
for applications which are not dependent
on a business being directly liable for the
Carbon Price.
Consider continuous disclosure obligations
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the impact of the Carbon Price on their
costs, their ability to absorb those costs
or pass them onto customers and the
extent to which they are eligible for
government assistance.

For further information contact:
Ashley Watson, Partner
t +61 8 8205 3308
awatson@piperalderman.com.au
Kelly Scott, Associate
t +61 8 8205 3476
kscott@piperalderman.com.au
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Contact us
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Governor Macquarie Tower
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t + 61 2 9253 9999
f + 61 2 9253 9900
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385 Bourke Street
Melbourne VIC 3000
GPO Box 2105
Melbourne VIC 3001
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t + 61 3 8665 5555
f + 61 3 8665 5500

Brisbane
Riverside Centre
Level 36
123 Eagle Street
Brisbane QLD 4000
GPO Box 3134
Brisbane QLD 4001
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t + 61 7 3220 7777
f + 61 7 3220 7700
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167 Flinders Street
Adelaide SA 5000
GPO Box 65
Adelaide SA 5001
DX 102, Adelaide
t + 61 8 8205 3333
f + 61 8 8205 3300
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www.piperalderman.com.au
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