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Welcome to the latest edition of Piper Alderman’s e-Bulletin,
which aims to provide accessible and informative summaries
of recent significant legal developments.
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The importance of determining the relevant
jurisdictions governing deeds of access, indemnity
and insurance
A deed of access, indemnity and insurance is often entered into between a
company and a director or senior executive to provide for the indemnification of
the officer, extend rights of access to the books of the company, and to provide for
the insurance of the officer during the access period. These protections are often
given by a company as a subsidiary and by its ultimate holding company, each of
which may be located in a different jurisdiction. Partner, James Dickson, Associate,
Jen Tan and Lawyer, Emily Brown discuss the importance of determining the
relevant jurisdiction governing such deeds.

A brief overview of the deeds of
access, indemnity and insurance
An indemnity provides for a director
to be identified to the maximum extent
permitted by law. The Corporations Act
2001 (Cth) (Corporations Act) contains
express limitations on the scope of
indemnities. Essentially, the Corporations
Act allows a company to indemnify its
directors for liabilities to third parties (that
is, liabilities other than to the company or
a related body corporate) where those
liabilities arise out of the officer acting
in good faith. A deed of indemnity is
generally given by the company in which
the relevant person being indemnified
is a director. Where that company is a
subsidiary, a further indemnity is generally
given by the ultimate holding company so
as to increase the likelihood of there being
financial substance behind the indemnity.
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In relation to access, the Corporations Act
provides rights for a person who has ceased
to be a director of a company to inspect
the books of the company of which the
person was a director for the purposes of
legal proceedings. Often the rights of access
are expanded through a deed of access
but these rights should only be offered in
respect of the company of which the person
is a director, not in respect of the ultimate
holding company.
The insurance provisions in a deed require
the director to be insured by the company’s
insurance policy. Generally, the company
that takes out the insurance policy for the
group would enter into a deed agreeing
to provide insurance. However, if that
company is a thinly capitalised subsidiary,
the ultimate holding company may also need
to procure that the company take up the
insurance.
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The best way to deal with the different
rights discussed above is for separate
deeds to be used. The subsidiary typically
enters into an appropriate deed to provide
access and indemnity (but not insurance)
and, depending on the circumstances, the
ultimate holding company would enter into
an appropriate deed to provide indemnity
and insurance (but not access).

Why should a company offer these
rights?
In deciding whether to offer deeds of
access, indemnity and insurance to
directors and to employees who act as
directors of subsidiaries, a company needs
to undertake a process of balancing its
rights against the rights of its directors and
key employees. If the company decides
to offer indemnities to its directors
and employees, on a narrow view, the
employees’ interests are necessarily being
put ahead of the company’s interests.
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However, one key aspect of advancing the
company’s interests is to ensure that it is
able to get the best and most appropriate
personnel to take on roles involving some
level of personal risk, such as foreign and
domestic directorships. By looking at the
company’s broader commercial interests,
it is clear that the company’s board
could form the view that offering rights
of access, indemnity and insurance to its
employees in this manner is in the best
interests of the company as a whole.

Relevant jurisdictions
If the ultimate holding company and
the subsidiaries are located in different
jurisdictions, consideration must be
given to the appropriate governing law.
Generally, the appropriate governing law
for the deeds of access and indemnity
(that is, the deeds from the subsidiaries)
should be the jurisdiction in which the
subsidiary is incorporated. In relation to
the deeds of indemnity and insurance
(that is, the deeds from the holding
company) the jurisdiction in which the
subsidiary is incorporated could be used
for these deeds, but only where it is
in a country with which Australia has
reciprocal enforcement arrangements. It
is therefore important when determining
the appropriate governing jurisdiction of
such deeds to take into consideration:
•

whether there is a reciprocal
enforcement arrangement with the
country in question, and

•

whether the countries in which the
holding company or its subsidiaries
are incorporated are party to an
international convention to allow for
enforcement.
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In this context, Australia is a party to
reciprocal enforcement arrangements with
the countries identified in the Schedule to
the Foreign Judgments Regulations 1992
(Cth). Further, the Foreign Judgments Act
1991 (Cth) offers significant assistance
to a party seeking to enforce a foreign
judgment.
When enforcing an Australian judgment
in a foreign jurisdiction in circumstances
where the country has a reciprocal
arrangement with Australia, the laws
of the foreign country will govern the
enforcement process, and consideration
must be given to such legislation to identify
which Australian courts are recognised in
each foreign jurisdiction.

For further information contact:
James Dickson, Partner
Head of Corporate Division
t +61 8 8205 3444
jdickson@piperalderman.com.au
Jen Tan, Associate
t +61 8 8205 3395
jtan@piperalderman.com.au
Emily Brown, Lawyer
t +61 8 8205 3317
ebrown@piperalderman.com.au

Where the governing laws are not
Australian, the deeds would need to be
modified to suit the laws of the relevant
jurisdictions.

Summary
A company’s board can form the view that
offering rights of access, indemnity and
insurance to its employees is in the best
interests of the company as a whole. If a
board reaches this conclusion, the next
step is to consider the rights to be offered.
This depends on the entity of which the
person receiving the rights is a director.
Where the ultimate holding company and
the subsidiaries are located in different
jurisdictions, consideration must be given
to the appropriate governing law. Advice
should be obtained as to the appropriate
process to go through to consider giving
rights of access, indemnity and insurance,
the appropriate terms of those rights and
the appropriate governing law.
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Director penalties – personal liability for
superannuation and PAYG liabilities
Partner, Simon Champion and Associate, Paul Henry discuss the effect of recent
changes to the director penalty provisions relating to superannuation and PAYG
liabilities and how they may affect company directors personally.
Overview
The Government has recently passed
legislation expanding and strengthening
the direct penalty regime applicable to
company directors. The amendments to
the legislation make directors personally
liable for unpaid superannuation
contributions in addition to unpaid Pay
As You Go (PAYG) withholding tax
obligations. The legislation contains a
number of provisions to which directors
of companies will have to have particular
regard because of the personal liability
they may incur.
Whilst the aim of the legislation is to
better protect workers’ entitlements to
superannuation and strengthen director
obligations (particularly in relation to
“phoenix” activity), a risk to directors is
that administrative errors may give rise to
personal liability for directors.
Under the previous law, directors could
be liable to penalties where the company
withheld amounts from payments under
the PAYG provisions (including salary and
wage payments to employees) but failed
to remit those amounts to the Australian
Taxation Office (ATO). The ATO could
issue a director penalty notice for a
penalty equal to the amount withheld
but not remitted. However, proceedings
could not be commenced to recover the
penalty until 21 days after the notice was
issued and a director could extinguish his
or her liability if, before the end of that
period, any of the following occurred:
PA e-Bulletin

•

the company remitted the withheld
amount to the ATO

•

the company entered voluntary
administration, or

•

the company began to be wound up.

What are the effects of the new provisions?
The new provisions bring about three
substantial changes.
Firstly, the legislation now provides that
existing directors will be personally liable for
their company’s unpaid contributions known
as “superannuation guarantee” amounts at
the end of the lodgement day (for a newly
appointed director the liability does not
arise until 30 days after he or she becomes
a director, to give the new director time to
investigate the company’s affairs). For the
purposes of these provisions, the lodgement
day will be the day that the company
is required to lodge its superannuation
guarantee statement whether or not it has
lodged that statement. Therefore the penalty
regime cannot be avoided by simply failing
to lodge the superannuation guarantee
statement as required. The following
example in the Explanatory Memorandum to
the amending bill shows how this will work:
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Kevin and Ash are directors of Kash Pty
Ltd. Aaron is employed by Kash Pty Ltd
from 1 January 2013. During the January
to March quarter of the 2012-13 income
year, Kash Pty Ltd failed to pay any
superannuation guarantee amounts to
Aaron’s superannuation fund.
As there is a superannuation guarantee
shortfall, Kash Pty Ltd is required to
report that shortfall in a superannuation
guarantee statement to the Commissioner
by 28 May 2013. However, Kash Pty Ltd
does not report its shortfall by this date.
Therefore on 28 May 2013, Kevin and
Ash are liable for director penalties for
the value of the superannuation guarantee
charge.
It should be noted that the Commissioner
may estimate a superannuation guarantee
charge without making an assessment.
The directors will be liable for the amount
of the estimate if the company does not
pay the amount of the estimate by the
end of the day on which the notice of the
estimate was served on the company.
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Secondly, when PAYG withholding or
superannuation guarantee amounts
remain unpaid and unreported three
months after the due date, directors
can no longer discharge their director
penalties by placing their company into
administration or liquidation (for a newly
appointed director these restricted
discharge provisions do not apply until
3 months’ after the appointment). This
means that directors cannot simply wait
until they receive a penalty notice from
the Commissioner before taking steps to
place the company into administration or
liquidation. Effectively they only have 3
months after the due date for payment to
take such action in order to avoid liability.
The following example in the Explanatory
Memorandum to the amending bill shows
how this will work:
Kerry and Claire are directors of Tardy
Co, which is required to pay amounts
withheld under the PAYG withholding
provisions to the Commissioner on a
quarterly basis. During the January to
March quarter in the 2013-14 income
year, Tardy Co withholds $4,000 from
payments made to its employees and
directors.
Tardy Co fails to pay or report any of the
withheld amounts to the Commissioner
by the due day (21 April 2014). From
that day Kerry and Claire are liable to a
director penalty for the amount of the
company’s unpaid PAYG withholding
liabilities.
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By 21 July 2014 (3 months after the
liability for a director penalty arose),
Kerry and Claire have not remitted their
director penalties. The only way that they
can now discharge their penalties is by
causing the company to pay the amounts
withheld or personally paying those
amounts.
Thirdly, in certain cases directors and
their associates will be personally liable
to PAYG withholding non-compliance
tax where the company has failed to
pay amounts withheld to the ATO and
the individual is entitled to a credit for
amounts withheld by that company during
the income year. This is to overcome
the problem of a company not remitting
PAYG but the director claiming a credit
in their own income tax return for the
amount required to be withheld but not
remitted. The amount of tax payable by
the director is the lesser of:
•

•

the total amounts withheld from
payments made to the individual
by the company in the individual’s
income year (i.e. the extent that
the credit is attributable to amounts
withheld from payments made by the
company of which the individual was
a director, and
the company’s PAYG withholding
liability for payments made during the
income year.
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The following examples in the Explanatory
Memorandum to the amending bill shows
how this will work:
Example where the individual’s credit is less
than the company debt
Computer Co has an unpaid PAYG
withholding liability for the 2014-15 income
year totalling $100,000. Diego was a
director of Computer Co throughout that
income year and received director’s fees for
the income year. He is entitled to a credit
of $25,000 for amounts withheld from his
director’s fees.
Assume Diego is not liable to a director
penalty. Diego must pay $25,000 PAYG
withholding non-compliance tax as the total
of amounts withheld from payments to
Diego is less than the value of the company’s
unpaid PAYG withholding liability.
Example where the individual’s credit is
greater than the company debt
Maverick Co failed to pay to the
Commissioner $4,000 of amounts withheld
from withholding payments made during the
2013-14 income year.
Ciara is a director of Maverick Co and is
entitled to a credit of $30,000 for amounts
withheld by Maverick Co from her director’s
fees.

Assume Ciara is not liable to a director
penalty. Ciara is liable to pay $4,000
PAYG withholding non-compliance tax as
the company’s PAYG withholding liability
is less than the total amounts withheld
from payments to Ciara.

What to do?
Whilst a director can defend a claim by
the ATO for the recovery of a director
penalty, those defences are limited.
Generally, a director would need to
demonstrate that he or she had an illness
that prevented them from participating in
the management of the business or that
they had taken all reasonable steps to
ensure compliance.
These new provisions mean that directors
should review the company’s systems
for remitting PAYG amounts and paying
superannuation contributions and
ensure that these systems are adequate.
Additionally, individuals considering
accepting directorships should conduct
appropriate due diligence on these
systems before acceptance.
For further information contact:
Simon Champion, Partner
t +61 2 9253 9914
schampion@piperalderman.com.au
Paul Henry, Associate
t +61 2 9253 9959
phenry@piperalderman.com.au
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Priority of Mortgagee interests: unfair leapfrogging
or legitimate jumping?
The decision of the Queensland Supreme Court in Sucrogen Australia Pty Ltd v
Westpac Banking Corporation & Anor (2012) QConvR 540-776 sets out the
circumstances in which lower-ranking secured creditors may obtain higher priority.
Partner, Nick Prove and Lawyer, Jordan Smith explain further.
The Supreme Court of Queensland has
recently ruled that a third ranking secured
creditor has the right to request the
transfer of the security interests of a first
ranking secured creditor under section 94
of the Property Law Act 1974 (Qld).

Facts
On 3 June 2011, Sucrogen (Pioneer)
Pty Ltd, a related company to Sucrogen
Australia Pty Ltd (Sucrogen) entered
into an Asset Sale Agreement with the
Proserpine Co-operative Sugar Milling
Association Ltd (Mortgagor).
Westpac Banking Corporation (Westpac)
held first priority securities over the
assets of the Mortgagor, namely a
registered fixed and floating charge and
several registered mortgages over the
Mortgagor’s land in Queensland worth
approximately $65m.
The Commonwealth Bank of Australia
Ltd (CBA) held second ranking securities
by way of a fixed and floating charge over
the assets of the Mortgagor. CBA chose
not to be heard in this application, nor
did they attempt to acquire Westpac’s
securities.
Sucrogen held third priority security by
way of two registered fixed and floating
charges to secure two commercial loan
agreements worth approximately $16m.
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Westpac consented to Sucrogen enforcing
its fixed and floating charge under a Deed
of Priority entered into by the secured
creditors, if Sucrogen’s debt had not been
repaid by 4 November 2011. This debt
remained unpaid and Administrators were
subsequently appointed to the Mortgagor
shortly after. The Administrators consented
to Sucrogen enforcing their fixed and floating
charge on 7 November 2011.
Sucrogen sought to acquire the securities
of Westpac so as to be able to vote with
the amount of Westpac’s debt at a meeting
of the creditors which was held on 9
December 2011, during which the Asset
Sale Agreement was to be considered at
that meeting, and if carried, the creditors of
the mortgagors would have been paid out
expeditiously.

Arguments
Sucrogen brought an action for orders
requiring Westpac to transfer its securities
under section 94(1)-(2) of the Property Law
Act 1974 (Qld):
•

Section 94(1) specifies that “a mortgagor
has a right, where they are entitled to
redeem, to require the mortgagee to
transfer the mortgage to any third person
on the terms which the mortgagee would
be bound to discharge.”
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•

Section 94(2) specifies that “the
right of the mortgagor under section
94(1) shall be capable of enforcement
by each encumbrancee, or by the
mortgagor, despite any intermediate
encumbrance, but a requisition of an
encumbrancee shall prevail over a
requisition of the mortgagor, and as
between encumbrances a requisition
of a prior encumbrance shall prevail
over a requisition of a subsequent
encumbrance.”

•

“mortgagor” is defined as including
“any person from time to time deriving
title to the equity of redemption under
the original mortgagor, or entitled to
redeem a mortgage, according to the
mortgagor’s estate, interest or right in
the mortgaged property”

•

“encumbrancee” is defined as including
“every person entitled to the benefit of
an encumbrance, or to require payment
or satisfaction of an encumbrance”.

Sucrogen argued that it was entitled under
section 94, to require Westpac to transfer
its security interests upon the following
bases:
•

As a “mortgagor entitled to redeem”
requiring the transfer to a “third
person” under section 94(1)

•

As an “encumbrancee” of the
mortgagors assets under section 94(2)

•

Pursuant to its securities, to exercise
its power under section 94 (1) in
the name of the company to require
Westpac to transfer.
August 2012

[ p u b l i c a t i o n

n a me ]

In response to Sucrogen’s arguments,
Westpac relied on the High Court case of
Ley v Scarff and the NSW Supreme Court
case of Challenge Bank Ltd v Hodgekiss and
contended that Sucrogen could not be the
“third person” both taking the transfer in
94(1) and also submitting the request to
Westpac to transfer its securities. Owing
to this, section 94(2) was then argued to
be inapplicable as it referred to the “right of
the mortgagor” as deemed in 94(1).
Sucrogen then relied on the NSW case of
First Chicago Australia Ltd v Loyebe Pty Ltd
in which the “third person” [in the NSW
equivalent to s94(1)] was identified as being
“a person other than a party to the original
mortgage”. It was further held in this case
that the NSW equivalent to section 94(2)
would operate independently from section
94(1) to confer a right on subsequent
mortgagees, if they were not deemed to
be the “mortgagor entitled to redeem” under
section 94(1).

Challenge Bank Ltd v Hodgekiss was
also rejected as it was noted to have
considered a dissimilar request to that
being made in the case at hand
•

•

Decision
Justice Applegarth held that Westpac was
to transfer its securities to Sucrogen upon
tender of the sum required to discharge the
securities upon the following reasoning:
•

Westpac’s reliance on Ley v Scarff
was rejected given the authority did
not decide that a subsequent security
holder cannot, under section 94(1),
require a transfer of securities to itself
and also that it did not consider any
application of section 94(2).
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•

Justice Kearney’s interpretation in First
Chicago Australia Ltd v Loyebe Pty Ltd
was followed in that “any third person”
in section 94(1) means anyone other
than the party to the original mortgage.
Through this construction, Justice
Applegarth noted that section 94 rules
out any disadvantage to a subsequent
mortgagee from taking the transfer itself
or requesting the transfer to a related
entity
Sucrogen was deemed to be an
“encumbrancee” under section 94(2)
and therefore could enforce the right
of Westpac to transfer its securities to
Sucrogen as a “third person” in relation
to Westpac and its original mortgage.
Sucrogen was therefore deemed to
have the same right under section 94(2)
as an “encumbrancee” as it had under s
94(1) to require the transfer to itself
Section 94 was generally viewed by
Justice Applegarth to aid the transfer
of a mortgage from one creditor to
another, without the requirement and
expense of a discharge and grant of new
mortgage.
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Discussion
The case may have well be made more
complex if the second ranking creditor,
CBA, had been involved and sought to
enforce its security interests in front of
Sucrogen. Further, had Westpac not
given its initial consent to allow Sucrogen
to enforce its security, the provisions of
the Deed of Priority may well have been
considered further.
In a practical sense, section 94 provides
an avenue to allow secured creditors to
transfer a mortgagor’s debt without the
cost and legal implications of requiring a
discharge and new mortgage. However,
where security restructures occur,
intermediate security holders should
consider the potential implications.
For further information contact:
Nick Prove, Partner
t +61 7 3220 7706
nprove@piperalderman.com.au
Jordan Smith, Lawyer
t +61 7 3220 7708
jsmith@piperalderman.com.au
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ASX amends Listing Rules to help mid to small
caps raise capital
ASX has amended the ASX Listing Rules to facilitate capital raising for mid to
small caps and to update the ASX admission requirements. Partner, Craig Yeung
and Lawyer, Jarrod Wilksch review the amendments.
On 25 July 2012, the Australian Securities
Exchange (ASX) finalised new Listing
Rules aimed at making it easier for mid
to small caps (described in the new rules
as “eligible entities”) to raise capital as
well as to update the initial admission
requirements.

•

The entity must now disclose its
allocation policy for the issue of
securities under Listing Rule 7.1A at the
time shareholder approval is sought

•

With respect to calculating the discount
to market price at which the securities
may be issued, the securities issued
under Listing Rule 7.1A must be issued
at a price of no less than 75% of the
volume weighted average price over
15 trading days before the date on
which the securities are issued or the
date on which the price at which the
securities are to be issued is agreed,
rather than no less than 75% of the
average market price over that period

The amendments follow on from the
release of Strengthening Australia’s equity
capital markets: ASX proposals and
consultation in April this year (see http://
s2.webtemplate.com.au/bridgehead/
PiperAlderman/media/files/8956.pdf).
The amendments are broadly consistent
with the original proposals but have
introduced some important changes.
The key changes from the original
proposals are as follows:
•

•

An “eligible entity” must now also fall
outside the S&P/ASX 300 in addition
to having a market capitalisation
of $300m or less at the time the
shareholder approval is sought
Shareholder approval for the
purposes of new Listing Rule 7.1A
is required to be given by a special
resolution (at least 75% of votes in
favour) and be passed at an AGM,
rather than by an ordinary resolution
(at least 50% of votes in favour)
passed at a general meeting
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•

•

In relation to the admission
requirements - ASX has increased the
net tangible assets test on admission
from $2m to $3m, rather than from
$2m to $4m as was originally proposed,
and

and/or have a market capitalisation of
greater than $300m, then it should include
a statement in the notice of meeting for
the AGM stating that if either of these
events occurs by the date of the AGM,
then the resolution will be withdrawn.
However, if an entity obtains approval
under Listing Rule 7.1A and subsequently
during the 12 month approval period
ceases to be an eligible entity, the
approval will not lapse.
The capital raising rules will come
into effect on 1 August 2012. The
amendments are therefore likely to be of
interest during the upcoming AGM season
to mid to small caps that are seeking to
raise capital.
The amendments to the admission
requirements will come into effect on 1
November 2012 to allow a three month
transitional period for entities in the
process of applying for admission.

The new Listing Rules will be reviewed
after two years of operation.

ASX has also clarified the position with
respect to an entity ceasing to fall within
the definition of an “eligible entity” between
the time the notice of meeting relating to
the approval is issued and the date of the
meeting. Specifically, ASX has stated that if
an entity is considering seeking shareholder
approval under Listing Rule 7.1A but
anticipates that at the time of the AGM it
may be included in the S&P/ASX 300 Index
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For further information contact:
Craig Yeung, Partner
t +61 8 8205 3435
cyeung@piperalderman.com.au
Jarrod Wilksch, Lawyer
t +61 8 8205 3433
jwilksch@piperalderman.com.au
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