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Welcome to the latest edition of Piper Alderman’s international publication,
Australian Law Update. This publication is designed to keep you up to date with
legal developments that may affect you or your clients who do business in Australia.
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Lessons for in-house counsel from the Shafron
experience
As is now widely known, on 3 May 2012, the High Court dismissed the appeal
of Peter Shafron, Company Secretary and General Counsel of James Hardie
Industries, and found he had contravened section 180(1) of the Corporations Act
2001 (Cth). The decision raises concerns for in-house counsel who perform other
roles (commonly Company Secretary). Partner, Anne Freeman and Law Graduate,
Wayne Harrison review the decision and the implications for in-house counsel.
Background
In 2001, the Board of James Hardie
Industries (JHIL) expected there to be
further claims against two wholly owned
subsidiaries of JHIL for personal injury
from those who had come in contact with
its asbestos products. The Board decided
to separate the two companies from the
James Hardie group and to establish the
Medical Research and Compensation
Foundation (MRCF) to pay out asbestos
related claims.
On 15 February 2001, the Board agreed
to release information to the Australian
Stock Exchange, which resulted in the
following statement being released:
“James Hardie is satisfied that the
Foundation has sufficient funds to meet
anticipated future claims”. It was later
found that the MRCF was underfunded by
over $1bn.
In 2007, ASIC brought proceedings
against seven former non-executive
directors, three former executive
directors and Mr Shafron, for breaches
of section 180(1) of the Corporations
Act 2001 (Cth) (the Act). ASIC alleged
that each failed to exercise due care and
diligence in relation to the release of
information to the share market, thereby
breaching their duties to the company.
Australian Law Update

The Court of Appeal agreed that Mr
Shafron had breached the Act. Mr Shafron
appealed the decision to the High Court. An
important issue for the Court to determine
was whether Mr Shafron was an “officer”,
as defined by section 9 of the Act, for the
purpose of section 180.

Arguments
Mr Shafron did not dispute that section
180(1) applied to him in his capacity as
Company Secretary but submitted that
because the alleged contraventions occurred
in his capacity as General Counsel, he
was not subject to the duty. Mr Shafron
contended that:
•

His position of General Counsel did not
make him an officer under section 9 of
the Act.

•

His duties as Company Secretary did
not extend to giving advice of the kind
alleged.

•

There should be a division of his duties
and responsibilities between those
undertaken in his capacity as Company
Secretary and those undertaken in his
capacity as General Counsel.
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Decision
The High Court held that Mr Shafron’s
participation within the project team
and his status as approver of ASX
announcements in his role as “General
Counsel and Company Secretary” fell
within the definition of officer in the Act.
The nature and extent of his participation
was more than just providing the Board
with information and advice, but instead
he had considerable input into the
proposal that he and others put to the
JHIL Board for approval.
As such, it was found that he had a duty
to take care and employ diligence so
as to protect the company from “legal
risk”. A reasonable person with the
responsibilities of Mr Shafron would have
drawn to the attention of the Board the
particular matters he knew.
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The two roles, General Counsel and
Company Secretary, were found not
to be divisible and were to be assessed
as a whole under section 180. The
Court found it impossible to sever
the responsibilities of Mr Shafron into
“watertight compartments” with the
expression “Company Secretary” not
being a term of art.

Implications
Section 180(1)(b) of the Act provides that
the degree of care and diligence required
of an officer is to be referenced to the
“office held” and the “responsibilities
within the corporation” of that particular
officer. The scope or responsibilities of
that relevant officer within the company
is to be determined by examining all work
undertaken by that officer and is not
to be assessed from an examination of
tasks performed by persons in the same
position at other companies.
This involves evaluating whether a person
participates in the making of a decision
of significance for the business and then
an “examination of what contribution
that person makes to the making of
a decision”. That a person is not the
decision maker does not mean they
can not participate in the making of that
decision.
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That an in-house counsel is not an expert
in a particular subject field will not absolve
him/her of liability where he/she has
enough knowledge to understand the
importance of information he/she has and
will be required to bring it to the attention
of the relevant decision makers. Here,
Mr Shafron had failed to tell anyone that
actuarial documents relied upon did not
factor in “superimposed inflation” such that
the value of asbestos-related claims might
increase at a rate above the usual inflation
rate. Mr Shafron was no actuarial expert but
it was proved that he knew the cashflow
projections did not allow for this.
It is thus important for in-house counsel to
be thorough in placing important information
before the Board or at least the CEO.
In-house counsel should take care to clarify
with precision what role the Board and
management expect them to play, how their
reporting should be undertaken (who gets
what information), and to document that
clarification.
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To the extent possible, in-house counsel
should take steps to separate work
done in each role. That may involve a
use of separate sign-offs on emails and
correspondence and physically separating
files or email folders. The individual should
clarify on what basis he/she is providing
information to the Board and attending
Board meetings and ensure that the
minutes reflect this.
For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au
Wayne Harrison, Law Graduate
t +61 3 8665 5534
wharrison@piperalderman.com.au
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The Leagues strike back
The Full Federal Court has unanimously overturned an earlier trial judge’s
decision in favour of Optus (as reported in Piper Alderman’s E-Bulletin - March
2012). The Full Court has held that Optus’ TV Now service infringes the AFL
and NRL’s copyright in the broadcasts of their football games, which may have
implications for other future recording technologies. Partner, Tim Clark and
Lawyer, Ivor Kovacic examine the decision.
National Rugby League Investments
Pty Ltd v Singtel Optus Pty Ltd [2012]
FCAFC 59
Background
Optus’ TV Now service gave customers
the ability to making recordings of free-toair TV broadcasts on Optus’ infrastructure
and play them back at a later time on a
mobile phone, tablet or computer. There
were two matters that needed to be
resolved by the Full Court:
1.

Did Optus or the customer make the
copy of the TV broadcast?

2.

If the making of the copy constituted
an infringement of copyright, could
the maker of the copy invoke the
time-shifting exemption in section
111 of the Copyright Act 1996 (Cth)
(Copyright Act).
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Decision
The Full Court held that the maker of the
recordings was Optus, or alternatively Optus
and the customer. The Full Court noted
that the TV Now service was designed
and operated by Optus and, at all times,
Optus had ownership and control over the
physical copies of the recordings made on its
computers.
The Full Court dismissed arguments
from Optus that compared its service
to technologies such as a personal video
recorder (PVR) in its customers’ homes and
that, but for its customers pushing the record
button, Optus’ TV Now service would not
have made any recordings. The Full Court
considered such comparisons to be unhelpful
because they “divert attention from what the
TV Now system has been designed to do” and
put a strained meaning on the word “make”
in the context of the Copyright Act. The Full
Court held that the role of Optus in capturing
the broadcasts was so pervasive that it could
not be said that Optus was merely providing
its TV Now service to customers who used it
to make the recordings. Rather, it was Optus
itself that captured, copied, stored and made
available, for reward, the TV broadcasts for
viewing by others.
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On the second question, the Full Court
found that the time-shifting exemption
would not apply as there was nothing in the
provisions to suggest that the provisions
would operate to exempt “commercial
copying on behalf of an individual”. Despite
arguments by Optus that the time-shifting
provisions should be interpreted broadly,
the Full Court considered that this
approach was inappropriate. Rather, the
Full Court considered that, if such a broad
interpretation were intended, a specific
legislative amendment should be required
to clearly extend the scope of the timeshifting provisions to cover situations such
as Optus’ TV Now Service.

Implications
This case is a good example of how
copyright laws seek to strike a balance
between the competing interests of
copyright owners and consumers of
copyright works and how that balancing
exercise can involve a fairly arbitrary line
being drawn between conduct that, on
the one hand, is an infringement of the
interests of the copyright owner and
conduct which, on the other hand, should
be exempted from infringement on the
basis of being in the interests of the public.
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In the context of this balancing exercise,
the courts have often been asked to
examine new recording technologies to
determine whether their use infringes
copyright and whether those involved in
supplying that technology are complicit
in the infringement. Technologies for
recording TV broadcasts have progressed
significantly since the invention of the VCR
and users are becoming more accustomed
to recording and watching content over
multiple devices. Moreover, users are
already utilising services which allow
them to remotely control the recording
of TV broadcasts. For example, users of
Foxtel’s iQ service can remotely schedule
the recording of TV shows from mobile
devices, as can subscribers to the IceTV
program guide service with an internet
connected PVR device.
With the rapid progression of recording
technology, the Full Court’s decision raises
some questions as to the practicality of
drawing a distinction between technologies
which allow consumers to remotely
schedule a recording on a PVR and
scheduling a recording on Optus’ TV
Now Service, beyond the fact that the
physical hard drives are not located in the
consumer’s home in the case of the TV
Now Service. Moreover, the Full Court’s
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decision casts significant uncertainty as to
whether the time-shifting provisions would
apply to a service offered by a carrier, such
as Optus, which provided “cloud-based”
storage for internet connected PVRs that
would record TV broadcasts to the “cloud”
rather than to a physical hard drive. The
availability of such a service is not far-fetched
and companies such as Google and Apple are
already looking at new internet TV technology
that will rely heavily on content being stored in
the “cloud”. In light of the decision by the Full
Court, these “cloud-based” services may face
similar legal obstacles.
Optus has sought special leave to appeal
this decision to the High Court. However,
regardless of the High Court’s decision, there
will likely continue to be challenges in applying
the Copyright Act’s time-shifting provisions
to newly developed recording technologies.
Further amendments to the Copyright Act
may be required to adequately accommodate
new recording technologies whilst striking the
right balance between the competing interests
of copyright owners and the public.
For further information contact:
Tim Clark, Partner
t +61 3 8665 5511
tclark@piperalderman.com.au
Ivor Kovacic, Lawyer
t +61 3 8665 5571
ikovacic@piperalderman.com.au
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Carbon Price implications - is your business
Carbon Price ready?
Partner, Ashley Watson and Senior Associate, Kelly Scott consider the implications
of the Carbon Price which commenced on 1 July 2012 and take a look at how
businesses can ensure they are Carbon Price ready.
The Carbon Price Mechanism
Who will be liable?
Businesses liable for the Carbon Price are
generally those operating facilities with
emissions of not less than 25,000 tonnes
of CO2-e per year. Some emissions are
excluded, including emissions from the
combustion of certain fuels, agricultural
emissions, certain emissions from land
and emissions from certain synthetic
greenhouse gases. Special provisions apply
to landfill operators, natural gas suppliers
and large natural gas users.
The Australian Government expects
around 500 businesses to be directly liable
under the Carbon Price mechanism.
Although many are not directly liable
for the Carbon Price, as consumers of
emission-intensive energy and other
inputs other businesses are likely to be
affected as those who are directly liable
for the Carbon Price, pass on their carbon
costs.

What will the price on carbon be?
The Carbon Price is imposed by requiring
liable businesses to surrender eligible
emissions units equivalent to their CO2-e
emissions each year. The Carbon Price
is the cost incurred to obtain the eligible
emissions units for surrender.
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The Carbon Price mechanism involves an
initial fixed price on carbon, which will then
transition to a flexible price, determined by
an emissions trading scheme.
Fixed price period
The fixed price period will run for three
years, commencing on 1 July 2012. The price
of obtaining carbon units from the Regulator
is initially fixed at A$23 per tonne of CO2-e,
increasing annually to A$25.40 per tonne of
CO2-e for the financial year
2014-15.
Carbon units issued by the Regulator during
the fixed price period cannot be traded.
Limitations will apply during the fixed price
period to businesses surrendering eligible
emissions units other than carbon units
issued by the Regulator.
Flexible price period
From 1 July 2015, the carbon price
mechanism will transition to a flexible price
mechanism, based on a cap-and-trade
emissions trading scheme.
The number of carbon units issued by the
Regulator, whether by auction or through
government assistance programs, will be
capped.
A price ceiling will apply for the first three
years of the flexible price period, with
the ceiling initially set at A$20 above the
expected international price. There will also
be a price floor applying for the first three
years of the flexible price period which will
initially be set at A$15, rising annually.
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Unlike fixed price units, carbon units
issued by the Regulator in the flexible
price period will be able to be traded.
Restrictions on surrendering eligible
emissions units other than carbon units
issued by the Regulator will be relaxed
during the flexible price period.

Other Mechanisms for Imposing a
Price on Carbon
Emissions from transport fuels comprising
liquid petroleum fuels, liquid petroleum
gas, liquid natural gas and compressed
natural gas are generally excluded from
the above Carbon Price mechanism.
However, an equivalent price on carbon
is applied to domestic aviation, domestic
shipping, rail transport and off-road use
of liquid and gaseous fuels by non-exempt
industries through changes in fuel tax
credits, fuel excise and customs tariffs.
These changes apply to businesses
whether or not they are directly liable
for the Carbon Price. The changes will
not affect fuel used by light on-road
commercial vehicles, ethanol, biodiesel
and renewable diesel and gaseous fuels
used for on-road transport. The changes
will also not affect heavy on-road vehicles
immediately, although the Government
has signalled its intention to apply a
carbon price on heavy on-road vehicles
from 1 July 2014.
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Government Assistance

Coal-Fired Electricity Generation Assistance

A range of measures designed to provide
transitional assistance to support affected
businesses have also been announced by
the Government.

Assistance in the form of free carbon
units will be available to eligible coal fired
electricity generators which have plans for
investment in new electrical generation
capacity with reduced emissions intensity
and investment in research and development
in clean energy technology.

Job and Competitiveness Program
An $8.6 billion Job and Competitiveness
Program will provide assistance to
emissions intensive trade exposed (EITE)
industries directly liable for the Carbon
Price. The Program will provide assistance
in the form of free carbon units.
Steel Transformation Plan
A Steel Transformation Plan is intended
to encourage investment, innovation and
competitiveness in the steel industry.
The Plan provides for up to $300m
in payments to be made to eligible
corporations for eligible activities.
Coal Sector Assistance Packages
A $1.257bn Coal Sector Jobs Package
provides transitional assistance to coal
mines that have a high fugitive emissions
intensity. This is supported by a Coal
Mining Abatement Technology Support
Package which will provide a further
$70m to support innovative technologies
to reduce emissions from coal mines on a
co-investment basis.
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Clean Technology Program
The Clean Technology Food and Foundries
Investment Program will provide up to $200
million in assistance to the food processing,
metal forgery and foundry industries. The
Clean Technology Investment Program
is a similar program providing up to $800
million in grant funding to manufacturing
industry more generally. Assistance is not
limited to directly liable businesses, although
thresholds will apply and grants will only be
made on variable co-investment basis.
A further $200m is also available under
the Clean Technology Innovation
Program for research, development and
commercialisation of clean technology
products, processes and services on a
1:1 co-investment basis.

What to do to be Carbon Price
ready

Assess liability for the Carbon Price and
become familiar with the Carbon Price
obligations
While most businesses will not be
directly liable for the Carbon Price, that
assessment must be made.
If a business determines they will be
directly liable for the Carbon Price, it is
imperative they understand their Carbon
Price liability and associated reporting
obligations.
Review and redesign contractual
arrangements
Contract management is critical for all
businesses, regardless of whether they are
directly liable for the Carbon Price.
An early legal review of business’ existing
contracts should be undertaken to
determine not only whether their
suppliers can pass on the costs of the
Carbon Price, but also whether they
can pass on any carbon costs they
incur to their own customers. Contract
reviews will enable the identification of
any unexpected cost outcomes which
may need to be resolved by further
agreement.

Given the Carbon Price commenced on 1
July 2012, it is important businesses take
action now to ensure they are carbon price
ready.
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New contracts should generally seek
to pass on costs incurred as a result of
the Carbon Price whether that be the
costs they incur in complying with their
Carbon Price obligations or the increased
energy and other costs they incur as those
directly liable for the Carbon Price pass
on their own carbon costs. Contracts
should be drafted in a way that adequately
cover carbon costs under both the fixed
price period and the later emissions
trading scheme.
Carbon price claims
In making any claims or other statements
about the impact of carbon costs on
prices, whether that be in contract
negotiations or more generally, businesses
need to bear in mind their obligations
under the Australian Consumer Law.
It is important any claims and other
statements are truthful, accurate,
based on reasonable grounds, can be
substantiated and are not misleading.
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Determine eligibility for government assistance
Businesses should determine whether they
may be eligible for government assistance.
This is particularly important in the
manufacturing sector where there are a
number of grant programs currently open
for applications which are not dependent
on a business being directly liable for the
Carbon Price.

For further information contact:
Ashley Watson, Partner
t +61 8 8205 3308
awatson@piperalderman.com.au
Kelly Scott, Senior Associate
t +61 8 8205 3476
kscott@piperalderman.com.au

Consider continuous disclosure obligations
Companies should be mindful that the
Carbon Price scheme may have a material
impact on the value of their shares and,
as a consequence, could trigger an ASX
announcement under the company’s
continuous disclosure obligations.
Section 674 of the Corporations Act 2001
(Cth) and ASX listing rule 3.1 require a
listed company to disclose all price sensitive
information to the market. Companies that
have not already done so should consider
the impact of the Carbon Price on their
costs, their ability to absorb those costs or
pass them onto customers and the extent
to which they are eligible for government
assistance.
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Removing internationally and nationally protected
intellectual property rights
Law Graduate, Quintin Rares examines Australia’s attempt to take away Big
Tobacco’s intellectual property rights through plain packaging legislation, and
poses the question ‘who’s next’?
Intellectual property rights’ holders
around the world should be watching
whether Australia’s new Tobacco Plain
Packaging Act 2011 (TPPA) withstands
legal challenge. It is likely that if Australia’s
legislation withstands legal challenge,
governments around the world will
follow suit with their own TPPAs;
legislation protecting ‘public health’ has
broad international appeal. Importantly,
cigarettes are not the only product with
accompanying intellectual property that
poses ‘public health’ concerns. A number
of foods (e.g. junk food) and other drugs
(e.g. alcohol) also pose a danger to public
health and it remains to be seen whether
this legislation is the beginning of a wider
movement to curtail the use of products
through removal of producers’ rights to
exploit related intellectual property.

Tobacco Plain Packaging Act 2011
The TPPA curtails virtually every design,
copyright, trademark and patent right
involving a cigarette box. The extensive
list of limitations on the packaging includes
a ban on decorative ridges, embossing,
irregularities in shape and texture, or any
other embellishments, logos, scents and
fonts (other than what is prescribed).
Moreover, writing on the packet is
restricted to, more or less, the company
name, ‘variant’ of product and health
warnings.
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The legislation mandates rigid 90-degree
packet corners, a flip-flop lid that is hinged
at the back, a matt finish, a dark-drab
brown box colour, and so on. Additionally,
it mandates negative advertising regarding
‘quitting smoking’, including gruesome
pictures of smoking related diseases and
advertisements for the ‘Quitline’ (an antismoking call centre that encourages smokers
to quit).
In essence, the legislation has the effect of
depriving tobacco companies of the ability to
foster and maintain ‘goodwill’ or ‘reputation’
through packaging by removing a tobacco
company’s right to control what is on the
face of their property (i.e. the cigarette
packet before it is sold).
This legislation comes after a long line of
legislation seeking to curb consumption
of tobacco in Australia, such as limits on
smoking in pubs and clubs (now banned),
limits on displaying cigarettes openly in shops
(now sold from closed opaque cabinets),
limits on advertising (now banned from
virtually every medium) and so on. The
TPPA seems to have been the last straw,
with the tobacco companies now filing legal
suits in order to draw the line and protect
their (few) remaining rights.

99

Tobacco companies have three main
forums in which they can contest the
TPPA. First are the Australian Courts;
an appeal in the High Court Australia’s
highest Court – was heard on the
17th of April. Second are the World
Trade Organisation’s (WTO) Panel
and Appellate Body through lobbying a
member state to file suit (as, for example,
Phillip Morris International Inc. (a cigarette
company fighting the TPPA) cannot bring
a suit itself; a member state must). Third
are investor-state arbitrations, which are
created under the many investor-state
arbitration clauses contained in bilateral
and multilateral trade treaties.

The forums and the arguments
The High Court
The Australian Constitution provides for
“the acquisition of property on just terms
from any … person for any purpose
in respect of which the Parliament has
power to make laws” (s51(xxxi)). The
High Court has generally accorded a
liberal construction to this provision of
the Constitution. Nevertheless, the key
issue is likely to be whether the Court
will find legislation involves an ‘acquisition’
of property, as opposed to a mere
extinguishment of property. It is uncertain
as to how the Court will decide this
point. Importantly, if the property is not
‘acquired’, the Constitution likely offers
no protection against this legislation, and
thus tobacco companies would need to
make their case in another forum.
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The World Trade Organisation
The WTO has two levels of courts/
tribunals. The lower level is called a
Panel and the higher level is named
the Appellate Body. Complaints may
be made to the WTO by member
countries only, and may not be made
by individual companies or people who
are aggrieved by laws of member states.
In regards to the TPPA, a complaint has
already been filed and will be reviewed
by a WTO Panel at first instance. This
initial complaint was launched by the
Ukraine, and has recently been joined by
Honduras. Moreover, the dispute is being
closely watched by a number of other
WTO members, with Brazil, Canada,
the European Union, Guatemala, New
Zealand, Nicaragua, Norway and Uruguay
having asked to be third parties to the
dispute. Many of them will be planning
their own similar legislation and will seek
to stop the WTO from limiting the TPPA.
WTO Panels and the Appellate Body
have traditionally been hostile to
members seeking to challenge other
member’s laws that are made for the
purpose of protecting ‘public health’.
For example, in US – Clove Cigarettes,
the Panel stated: “7.2 At the outset,
this Panel would like to emphasize that
measures to protect public health are
of the utmost importance, and that the
WTO Agreements fully recognize and
respect the sovereign right of Members to
regulate in response to legitimate public
health concerns”.
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In the present case, a legal battle could
be brought against Australia on a number
of grounds under the Technical Barriers
to Trade Agreement (TBT), the General
Agreement on Trade and Tariffs (GATT),
the Paris Convention for the Protection of
Industrial Property (Paris Convention) and
the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS).
TRIPS – which incorporates the Paris
Convention into WTO law – specifically
mentions tobacco as a protected product
type, and in Article 15.4 states ‘the nature of
goods or services to which a trademark is to
be applied shall in no case form an obstacle
to registration of the trademark’. Whether
or not Article 15.4 can extend to trademark
‘use’ is controversial, though it appears it
cannot.
Under the non-intellectual property
conventions cited above (i.e. TBT and
GATT), the Ukraine and Honduras will
need to prove Australia’s legislation
discriminates against them (TBT 2.1; GATT
III:4), or that the TPPA is more trade
restrictive than necessary to achieve its
‘public health’ objective (i.e. an alternative,
less discriminatory measure, must exist e.g.
upping taxes or the smoking age; TBT 2.2).

Investor-State Arbitration
Further, Australia has entered into
treaties undertaking to provide minimum
standards to foreign investors. These
Bilateral Investment Treaties (BITs) or
Free Trade Agreements with Investment
Chapters (FTAs) often create obligations
to treat foreign investors equally with
domestic investors and to not expropriate
investments without compensation.
Each treaty is different. In order to
determine if the BIT/FTA has been
breached it is likely that the issue of
acquisition and the public policy advanced
will be relevant.
Some treaties have an arbitration
mechanism by which an investor can
claim. Philip Morris has given notice
under the Australia-Hong Kong BIT to
initiate arbitration in Singapore to recover
significant damages.
Australia has entered several other
international treaties which oblige it to
comply with the terms of any arbitral
award. At this stage the outcome of this
process is unknown..

It is uncertain how the WTO’s Panel and
Appellate Body will rule on the intellectual
property grounds or discrimination grounds.
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Conclusion
The TPPA legislation passed both houses
of Australia’s Parliament with strong
bipartisan support. Therefore, it is unlikely
the legislation will be repealed by a change
in government and it is unlikely it will be
repealed due to a popular backlash. The
question is whether legal challenge will
weaken or eliminate the TPPA.
Importantly, the legislation, even if
deemed to be in breach of the Australian
Constitution or international conventions
(mentioned above) by the High Court,
WTO tribunals, or investor-state

arbitration, the Australian Government is
likely to only need to pay out money to
compensate those affected. The legislation
might therefore survive unless (possibly)
the Australian Government repeals the
legislation to avoid ruinous compensation
claims, or the High Court takes the unlikely
action of invalidating the TPPA.
If the WTO finds that the legislation
discriminates against any member countries,
then Australia will have to make substantive
changes to the law or else suffer the threat
(or actuality) of sanction, or at a minimum,
international pressure.

It should also be noted that in Phillip
Morris’ Investment Arbitration Notice,
the company stated that it intended to
“seek orders from the arbitral tribunal for
the cessation and discontinuance of plain
packaging legislation” as well as damages.
Though the arbitrator may do both, only
Australian Courts can validly declare
Australia law invalid, making any ‘cessation
and discontinuance of plain packaging
legislation’ order a hollow victory at best.
In summary, the decisions of all three
forums will have wide ranging implications
for not just the worldwide tobacco
industry, but also for the rights of all other
producers of goods or services that could
be seen as damaging to ‘public health’.
With this said, by year-end, all forums
should have made their decision, which
will make clearer the scope allowed under
each of the mentioned legal instruments.

For further information contact:
Quintin Rares, Law Graduate
t +61 2 9253 9953
qrares@piperalderman.com.au
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Federal Government to review Australian
contract law
Partner, Anne Freeman explains the recently proposed Review of Australian
contract law and the Government’s plan to simplify contract law, part of the
campaign to reduce red tape and cost to business.
On 22 March 2012, Attorney-General
Nicola Roxon released a discussion
paper to explore the scope for reforming
Australian contract law. The move comes
as part of the Government’s campaign to
reduce red tape and fits into its strategy
to attempt to further reduce business
costs and improve Australia’s international
standing.

Why the reforms are being considered
At present contract law in Australia is
governed by a combination of common
law (derived from English law), equitable
principles, legislation, the terms of the contract
in question, and in some cases, international
instruments. Although the common law
rules are the same throughout Australia,
differing State and Territory legislation means
that some areas of contract law vary by
jurisdiction. The sheer volume of cases and

applicable pieces of legislation can make
it difficult to determine the relevant law
or to predict the outcome in a given case,
particularly for those without access to
specialised legal advice. This is especially so
given that a number of important principles
such as what materials can be used when
interpreting written contracts and the
principle of good faith are not defined and
provisions affecting general contract law
can be found in often unexpected pieces of
legislation.
The discussion paper suggests that
differences in laws between jurisdictions
increase the costs and risks involved

Australian Law Update

12

July 2012

[ p u b l i c a t i o n

in cross-border transactions both
domestically and internationally, and some
say, limit trade flows with countries with
markedly different legal systems (such as
three of Australia’s biggest trade partners:
China, Japan, the Republic of Korea).
A further issue is whether Australian
contract law as it currently stands is
equipped to cope with the digital age and
the increase in contracting and trade on
the internet. Purchasing goods and services
through websites raises real questions as
to which law applies, and, if Australian law
applies, whether a contract has even been
formed. The introduction of the State and
Territory Electronic Transactions Acts and
important changes to Australian Consumer
Law and legislation relating to unfair terms
in consumer contracts, has gone some way
to equipping Australians to deal with the
digital age but there is a long way to go.

n a m e ]

•

better support innovation and
participation in the digital economy

•

better meet the evolving needs of
businesses particularly small and medium
businesses who have less access to
specialised advice

•

make the law more elastic through the
use of gap filling concepts such as ‘good
faith’, ‘reasonableness’ and ‘adaption
for hardship’ to promote long-term
relationships

•

harmonise and internationalise contract
law with a view to facilitating easier
business relationships across state
borders as well as with Asia, and making
Australian law more attractive to parties
when choosing a system of law to govern
their contracts which could in turn
promote Australia as a regional hub for
financial and commercial arbitration.

The need for reform

Options for reform

The discussion papers considers whether
Australian contact law could be reformed
to:

The discussion paper stresses that contract
law reform is not an “all or nothing” affair
and the Government hopes to explore three
possible types of reform, namely:

•
•

enhance accessibility, certainty and
simplicity
set standards of conduct
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•

restatement: consolidating the existing
law into a single text to increase its
accessibility, while making only minimal
changes to the substance of the law
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•

simplification: changing the law to
eliminate unnecessary complexity
without attempting a general
overhaul

•

full-scale reform: making significant
changes to the substance of the law.

The changes can then be implemented
on an opt-in, opt-out or mandatory basis
depending on which reform objectives
the Government places greater emphasis
on. This could take the form of a
Commonwealth code, model laws in all
jurisdictions or a non-binding restatement
of the present law (as exists in the
United States). There is also the option
to confine the application of reforms to
international contracts initially, with a view
to extending them to domestic contracts
at a later date.
Submissions on the paper are to be made
by 20 July 2012.

For further information contact:
Anne Freeman, Partner
t +61 2 9253 9934
afreeman@piperalderman.com.au
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Continuous disclosure obligations – a timely
reminder
Partner, James Dickson and Associate, Jen Tan discuss the importance of
companies having systems in place to ensure compliance with their continuous
disclosure obligations and the impact of ASIC’s increased scrutiny.
“No one is beyond the law”
There has been a significant amount of
recent media coverage regarding the
continuous disclosure requirements
imposed on listed companies. This follows
on from ASIC issuing $300,000 worth of
infringement notices to Leighton Holdings
for continuous disclosure breaches.
ASIC’s chairman, Greg Medcraft, recently
stated words to the effect that “no one
is beyond the law, and we have the
resources to take on the big cases”.
This message is a timely reminder that
companies should understand their
continuous disclosure obligations. The
key is to have in place a comprehensive
policy, compliance system and education
program. A company that has these
should assess whether their procedures
are adequate and have systems in place to
ensure compliance. A company that does
not have any or all of these must prepare
and implement them.
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Consequences of a breach for
companies, directors and executives

Reasonable steps defence – what is
required

A breach of the continuous disclosure
provisions may result in civil penalties (for
the company, its directors, executives and
others who are “involved”), compensation
orders, infringement notices, and
criminal offences resulting in fines and/or
imprisonment. These breaches are often
public and result in an undermining of
investors’ confidence in the company.

A company should have a continuous
disclosure policy managed by a sufficiently
senior executive designated as the
disclosing officer, a compliance system
and an education program.

Directors and senior executives are likely
to be involved in a contravention if they
were aware, or ought to have been aware,
of continuously disclosable information.
An appropriate continuous disclosure
system is crucial because it is a defence if
the person involved can prove that they
took all reasonable steps to ensure, and
on reasonable grounds believed, that the
company complied with its continuous
disclosure obligations. The court will
also consider whether that person acted
honestly and whether that person ought
fairly to be excused, having regard to all the
circumstances.
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The policy needs to identify the
continuous disclosure requirements and
circumstances in which the disclosure
obligations under the ASX Listing Rules
do not apply, such as withholding
confidential information that a reasonable
person would not expect to be disclosed,
and which satisfies one of the five carveouts, for example, where the information
concerns an incomplete proposal or
negotiation. “Carve-outs” are often a
source of disagreement regarding their
application to particular information so
executives need to understand how they
operate so relevant information is not
dismissed. The policy should provide
sufficient explanations so executives
can assess whether to provide various
information to the disclosing officer,
including:
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•

the disclosure requirements under
the Corporations Act and the ASX
Listing Rules and the carve-outs

•

the involvement of executives in
ensuring compliance

•

the consequences for the company
and its executives for non-compliance

•

worked examples as guidelines.

An appropriate compliance system (in
addition to a policy) would assist in
establishing the reasonable steps defence.
For example, a policy requiring executives
to bring materially price-sensitive
information to the disclosing officer’s
attention may not have a system to enable
executives to identify such information. A
compliance manual should be prepared
with appropriate explanations, examples
and charts so an executive can assess the
information before determining whether
to inform the disclosing officer. The
manual should also address how that
(and other supporting) information is
communicated.

Executives should also be educated to
understand what information should be
filtered and to prevent the disclosing officer
being inundated with irrelevant information.
An appropriate education program could
include:
•

preparing an outline of the continuous
disclosure obligations, which can be
provided to each of the most senior
executives heading a business unit

•

attending a meeting with the disclosing
officer, the executive heading a business
unit and the company’s lawyers to
discuss the outline and the compliance
system and policy

•

providing a workshop for other senior
executives that may come into contact
with price-sensitive information
to summarise the paper and the
compliance system.

Given the range of consequences
associated with a breach of the
continuous disclosure requirements,
particularly for company directors and
executives, having adequate continuous
disclosure procedures in place will be
crucial, if and when there comes a time
that a director or an executive needs to
rely on the reasonable steps defence.

For further information contact:
James Dickson, Partner
t +61 8 8205 3444
jdickson@piperalderman.com.au
Jen Tan, Lawyer
t +61 8 8205 3395
jtan@piperalderman.com.au

Continuous disclosure requirements
should also be included on the agenda for
executive meetings to ensure that they
are regularly considered.
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