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Common mistakes made by claimants and respondents (QLD and NSW)
CLAIMANTS

RESPONDENTS

Failing to issue a valid ‘payment claim’
Ensure your payment claim:

Not serving a Payment Schedule
Issue a payment schedule in response to a payment claim even
when:

•

identifies the relevant construction work or related goods and
services;

•

states the claimed amount; and

•

is endorsed (Qld only) as being made under the SOP Act.

•

the contractor promises not to proceed to adjudication;
and/or

•

the contractor always issues a payment claim pursuant to
SOP Act but takes no further action.

Failing to comply with strict timeframes prescribed by
SOP Act
Ensure payment claims are served within the period prescribed in
construction contract, and the relevant SOP Act.

A payment schedule must identify:
•

state the amount the respondent proposes to pay, and if it is
less than the claimed amount, then provide all reasons why;

Claiming for works excluded by the SOP Act
The relevant SOP Acts do not apply to construction work
involving (but not limited to only):

•

identify all reasons for withholding payment; and

•

identify any issues that could affect the ability of the claimant
using the SOP legislation (i.e. jurisdictional issues).

•

drilling or extraction of oil / natural gas;

•

Extraction of minerals (underground or surface working),
including tunnelling or boring or construction underground
works; and

•

Residential building work if the contract is with the owner,
who is living or intends to live in the building.

Not expressing all reasons for withholding payment (in
detail)
In Qld, a respondent to a standard claim (less than $750k and
which do not contain complex latent condition claims or time
related claims) can only rely upon reasons contained within their
payment schedule.

Failing to issue a ‘second chance notice’ correctly or at
all
If no payment schedule is served within time, and before a
claimant submits adjudication application or to summary judgment,
a QLD claimant must (Note – in NSW a second chance notice is
not required before enforcement or adjudication can take place)
give second chance notice within 20 business days of the due date
for payment, stating:
• the respondent may serve a payment schedule within 5
business days of notice; and
•

the notice is made under the SOP Act.

Making a payment claim before the reference date
You must submit a payment claim on or after the reference date
in a contract. If a contract does not state a reference date, it is the
last day of the month.
Including work performed after the reference date in a
payment claim
Ensure you check your contract, to ensure that period for
claimable work is adhered to. For example, if your contract
provides for payment claims being issued on the last day of each
month, but only for work performed up to the 25th day of that
month.

In Qld, a respondent to a complex claim (greater than $750k
(excl GST) or contains complex latent condition claims or time
related claims) can rely on new reasons not contained in a
payment schedule
Note – A claimant is entitled to respond to those new reasons.
In NSW, a respondent to a payment claim cannot rely upon a
reason for withholding payment if it has not included that reason
or reasons in its payment schedule.
Missing the time to respond
In Qld, a respondent has 10 business days to provide a payment
schedule to a payment claim (or earlier if the contract expressly
provides), and 10 business days (15 business days for a complex
claim) to serve its adjudication response after being served with
an adjudication application (or 7 business days (12 business days
for a complex claim) after receiving notice of an adjudicator’s
acceptance of the application, whichever is later).
In NSW, a respondent has 5 business days to provide a payment
schedule to a payment claim (or earlier if the contract expressly
provides), and 10 business days to serve its adjudication response
after being served with an adjudication application (or 2 business
days after receiving notice of an adjudicator’s acceptance of the
application, whichever is later)
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Important Disclaimer: Important Disclaimer: The material contained in this email is comment of a general nature only and is not and nor is it intended to be advice on any specific
professional matter. In that the effectiveness or accuracy of any professional advice depends upon the particular circumstances of each case, neither the firm nor any individual author accepts
any responsibility whatsoever for any acts or omissions resulting from reliance upon the content of any articles. Before acting on the basis of any material contained in this email, we recommend
that you consult your professional adviser.
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Piper Alderman is a full-service, commercial law firm with offices in Sydney, Melbourne, Brisbane and Adelaide. We have over 50 partners, around 150
lawyers and 300 staff in total. Our firm is committed to continual excellence in the practice of law, having been leading advisers to commercial interests
across Australia for over 160 years. We have achieved our impressive growth by listening to our clients, responding to their needs and creating practical
legal solutions.
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